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The Protection of Expressions of Folklore in Sri Lanka
I

Introduction:

For the first time in Sri Lanka an attempt was made to protect folklore1 under
copyright in the Code of Intellectual Property Act, No.52 of 19792 (hereafter it
will be referred to as the Code). Before the Code was enacted, copyright law
in Sri Lanka was governed by the English law of copyright and there was no
provision to protect folklore. Sri Lanka was a colony under the British Empire
for about 150 years, a fact which strongly influenced its legal system. Before
1979, the Copyright Act of 1911 of the UK was operative in Sri Lanka even
after its revision in the UK in 1956. The Code, enacted by the parliament of Sri
Lanka, was based on model drafts prepared by the World Intellectual Property
Organization. The copyright section was influenced by the Tunis Model Law3
on copyright for developing countries.

II
Protection of Folklore under the Code of Intellectual Property
Act, No. 52 of 1979
Section 12 of the Code which provided that folklore is protected without a
time limitation was a particular feature of the Sri Lankan copyright law.
According to the Code, “folklore” referred to all literary and artistic works
created in Sri Lanka by various communities, passed on from generation to
generation, and constituting one of the basic elements of the country’s
traditional cultural heritage.4 According to this definition it seems that folklore
was treated as a work. However, in addition, folklore was deemed to have
significant characteristics of its own in accordance with the Code: there was
no author required since it was fostered by constant usage in the community,
it was protected without limitation in time, and economic and moral rights
were exercised by the Minister of Cultural Affairs.5 Furthermore, copies of
works of Sri Lankan folklore made abroad, and copies of translations,
adaptations, arrangements or other transformations of works of Sri Lankan
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folklore made abroad, could be neither imported nor distributed without the
permission of the Minister of Cultural Affairs.6
Folklore evolves in daily life by way of performing, singing, etc. Therefore, to
keep folklore alive, the reproduction, performance and adaptation of it is
necessary, without any major restrictions. The requirement for authorization
from the Minister of Cultural Affairs to adapt, arrange, reproduce or perform
such creations laid down in Section 12(1) might have placed a barrier in the
way of the natural evolution of folklore, since it seems that even the very
communities involved with folklore are bound by the requirement of
authorization.

III Protection of Expressions of Folklore under the Intellectual
Property Act, No.36 of 2003
The Code of Intellectual Property Act, No.52 of 1979 was repealed by the
Intellectual Property Act, No.36 of 2003,7 hereinafter referred to as the Act.
Section 24 of the Act provides that expressions of folklore will be protected
against reproduction, communication to the public by performance,
broadcasting, distribution by cable or other means, and adaptation, translation
and other transformation when such expressions are made either for
commercial purposes or outside their traditional or customary context. The
right to authorize the above acts will be subject to the payment of a
prescribed fee, and vests in a competent authority to be determined by the
Minister.8 The money collected will be used for cultural development.9
Section 24(1) states that, “Subject to the provision of subsection (4) of this
section expressions of folklore shall be protected against – (a) reproduction;
(b) communication to the public…” and Section 24(4) states that, “The right to
authorize acts referred to in subsection (1) of this section shall subject to the
payment of a prescribed fee, vest in a competent authority to be determined
by the Minister”.
If Section 24(1) is construed in context with 24(4), it is not clear whether
exclusive rights are provided with regard to expressions of folklore. When
interpreting Section 24(4), it seems that at least the right to authorize is
provided. However, the rest of the wording of Section 24(4) is quite
ambiguous. If that Section is literally interpreted, the competent authority has
the right to authorize the acts referred to in Section 24(1) only subject to the
payment of a prescribed fee. But, it does not refer to any kind of implications
if a fee is not paid. It means that in this case, the right would not vest at all in
the competent authority. One would have to read it as follows, if it is to make
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sense; “The right to authorize acts referred… shall be subject to… fee, and
vest in …authority…”.
Furthermore, Section 24(6) provides that, “Any person who, without the
permission of the competent authority referred to in subsection (4), uses an
expression of folklore in a manner not permitted by this section shall be in
contravention of the provisions of this section …,”. Upon examination, the
meaning of the wording in Section 24(6) seems to be dubious; it does not
clearly show the connection between the act of authorization and the payment
of a fee. Accordingly, the wording of these sections should be more precise.10
Another question which arises in this context concerns the right owner of
expressions of folklore. It is not clear whether the right owner is the
competent authority or the indigenous communities. There is no specification
in Section 24 of the Act in this regard. In the context of Sri Lanka the
indigenous communities are not sufficiently organized to be able to collect the
fees charged for the exploitation of their expressions of folklore themselves or
to prevent uses that impair their non-economic interests. Consequently, it
appears necessary to appoint an authority to administer the system. Even
though the indigenous communities need assistance from the competent
authority, it does not mean that they are not the right owners. It is submitted
that in order to be more specific about the right holders, a definition be added
to the Interpretation section of the Sri Lankan Act. This definition could be
similar as in the Model Law of the Secretariat of the Pacific Community11
where it states that “the traditional owners of traditional knowledge or
expressions of culture are the holders of the traditional cultural rights in the
traditional knowledge or expressions of cultures”.12 Section 24 of the Act does
provide for a competent authority. However, it must be specifically stated in
the Act that the competent authority must take measures for the protection of
expressions of folklore which will be for the benefit of the indigenous
communities and other cultural communities13 rather than the general clause
that the money will be used for cultural development.14
Section 24(2) provides that the rights in Section 24(1) do not apply to uses
such as personal use, reporting current events, face to face teaching,
criticism, comment and research. In addition, the protection of expressions of
folklore should not prevent communities themselves from using, exchanging
and transmitting amongst themselves expressions of their cultural heritage in
traditional and customary ways and in developing them by continuous reaction
and imitation. In order to emphasise this aspect, it is proposed to include a
provision as in Article 5 of the WIPO revised draft provisions for the protection
10
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of traditional cultural expressions/ expressions of folklore: policy objectives
and core principles.15
As opposed to the previous Code, in the present Act indirect protection of
expressions of folklore is established by means of neighbouring rights of
performers, defined by Section 5 as “singers, musicians, and other persons
who sing, deliver, declaim, play in, or otherwise perform, literary or artistic
works or expressions of folklore”. However, only certain expressions of folklore
are intended, namely those that are capable of being sung, delivered,
declaimed, played or performed in any other manner, that is to say mainly
traditional songs, tales and dances.
The term “expression of folklore” is defined in the Act as a group oriented and
tradition based creation of groups or individuals reflecting the expectation of
the community as an adequate expression of its cultural and social identity, its
standards and values as transmitted orally, by imitation or by other means,
including: folktales, folk poetry, and folk riddles, folk songs and instrumental
folk music; folk dances and folk plays, and productions of folk arts in
particular, drawings, paintings, carvings, sculptures, pottery, terracotta,
mosaic, wood work, metalware, jewellery, handicrafts, costumes and
indigenous textiles.16 This definition is more detailed than the definition in the
1979 Code, but it does not consider expressions of folklore as works.
However, Section 6 of the 2003 Act does so, yet only in those instances that
are apt for dramatic, dramatic – musical works, pantomimes, choreographic
works and other works created for stage productions.17
As a result, within the 2003 Act itself, there is no consistency on expressions
of folklore. Accordingly, some of the expressions of folklore are considered
under copyright principles whereas the others are not. This situation is not
logical and it could create an ambiguous situation within the Act. Apart from
this inconsistency, it must be examined whether expressions of folklore could
be really considered as works under copyright law. The arguments put
forward against protection of expressions of folklore by means of copyright
concern essentially the fixation of the work, originality, the identification of the
author and the term of protection.
With regard to the fixation requirement the Sri Lankan Act is silent and
accordingly it could be inferred that even if a work is unfixed, it will be
protected. The condition that the work be original to benefit from the
protection of copyright raises difficulties with respect to expressions of
folklore. However, one may observe that the level of creativity required by the
majority of copyright legislations, specifically those of the common law
countries, to which Sri Lanka belongs, is not particularly high. In S. Wijesinghe
Mahanamahewa and Another v Austin Canter18 the Court of Appeal in Sri
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Lanka held that originality relates to expression of thought, and the expression
does not need to be in original or novel form, but the work must not be
copied from another work and it must in that sense originate from the author.
In conclusion on the problem of originality, it can thus be maintained that,
although many expressions of folklore do not represent a high level of
originality, they are capable of being protected under the copyright law regime
in Sri Lanka.
However, a problem arises with regard to ownership and the term of
protection for expressions of folklore. Assuming that the expressions of
folklore are original, its author must be determined. “The evolutionary process
of creation which is inherent in expressions of folklore make it impossible, in
most cases, to attribute the results to a specific person or group of persons”.19
Given the impossibility of attributing authorship of an expression of folklore to
a specific person, and given the very specific process of a collective nature of
the creation of expressions of folklore, the question arises whether recourse
could not be had to the provisions laid down in the Sri Lankan Act for the case
of plurality of authors, namely, collective work and work of joint authorship.
Work of joint authorship means a work to the creation of which two or more
authors have contributed, provided the work does not qualify as a collective
work.20 Collective work is defined “as a work created by two or more physical
persons at the initiative and under the direction of a physical person or legal
entity, with the understanding that it will be disclosed by the latter person or
entity under his or its own name and that the identity of the contributing
physical persons will not be indicated”.21
However, the status of joint authorship does not appear appropriate where
different generations have been involved in transmitting their cultural heritage
across the centuries.22 Joint ownership under the copyright legislation only
applies where two or more authors can be said to have contributed to a
work.23 Similar arguments are valid for collective works too and, as a result,
none of these specific provisions set up in the Sri Lankan Act for the above
mentioned categories of works is finally adapted to apply to expressions of
folklore. It shows that the main difficulty arises from both the collective and
anonymous nature of most of the expressions of folklore, a characteristic that
is difficult to reconcile with the individualist nature of copyright.
One of the other main problems raised by the protection of expressions of
folklore by means of copyright concerns the term of protection. In principle,
copyright is limited in time, for example in Sri Lanka, the economic and moral
rights shall be protected during the life time of the author and for a further
period of seventy years from the date of his death. However, with regard to
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expressions of folklore, this provision cannot be exercised, as most of it date
back for so long that the term of protection has generally expired long ago. It
is clear that the expressions of folklore should be protected without time limit.
After examining the basic principles of copyright it is clear that the obstacle to
protecting expressions of folklore under copyright is not merely of a technical
nature, but derives from the very concept of copyright.24 Accordingly,
copyright in the strict sense proves to be inappropriate for the protection of
expressions of folklore. Moreover, in the Sri Lankan Act there is an
inconsistency; some of the expressions of folklore are considered as works
and the others are not.
In order to overcome all the above difficulties, or at least most of them, it is
proposed not to include expressions of folklore in the list of the works
protected by copyright in the Sri Lankan Act.

IV
How to Improve the Protection of Expressions of Folklore in Sri
Lanka
It is suggested that in order to have a comprehensive protection model for
expressions of folklore, the financial interests, interest in authenticity, the
integrity of the folklore - specifically the control of certain uses of sacred or
secret objects -, application of customary law, and principles of equity must be
taken into consideration.

A

Financial Interests

With regard to protecting the financial interests of the communities, generally
there are two ways: one way is to provide for exclusive rights for the
communities which are the creators of expressions of folklore or which act on
behalf of them, based upon the model of intellectual property protection. The
other way, is to establish a statutory remuneration right which does not give
the communities the right to prohibit the use of expressions of folklore. As
stated above,25 Section 24(4) of Act, No.36 of 2003 provides for the right to
authorize acts referred to in Section 24(1) subject to the payment of a
prescribed fee, vested in a competent authority to be determined by the
Minister. This is a combination of both ways, which are mentioned above even
though it is not completely clear.26 Furthermore, Section 24(5) states that the
money collected under 24(4) will be used for purposes of cultural
development. When examining Section 24(4) and 24(5) together it seems that
the relevant communities do not have any participation in authorizing the acts
referred to in Section 24(1) and moreover they cannot decide on how the
24
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money collected is to be used. This means that they might sometimes not
benefit from it at all. In order to improve the said provisions, it is suggested
that the indigenous communities be given the right to be consulted and that
the competent authority take their opinions into consideration when making
decisions with regard to the acts referred in Section 24(1) of the Act. Since
Section 24(5) states that the money collected will be used for purposes of
cultural development, which in reality does not provide direct benefit for the
relevant communities, an alternative system would be preferable whereby the
communities derive substantial benefit.
In this respect some ideas could be gathered from the Model Law of the
Secretariat of the Pacific Community. The Model Law provides two avenues by
which a prospective user of traditional knowledge or expressions of culture for
non-customary purposes can seek the prior and informed consent of the
traditional owners. The user may apply to the Cultural Authority which then
identifies the relevant traditional owners, or deal directly with the traditional
owners. In both cases, the prior and informed consent of the traditional
owners is to be evidenced in the form of an “authorized user agreement”, and
in both cases, the cultural authority has a role in providing advice to
traditional owners about the terms and conditions of authorized user
agreements and maintaining a record of finalized authorized user agreements.
According to Section 24(4) of the 2003 Act there is already a competent
authority, and the identification of traditional owners would be an important
aspect. This could be one of the difficult tasks. However, since Sri Lanka is
quite a small country, one could establish a list of names of traditional owners.
For example, Sri Lanka is divided into several provinces and the competent
authority could specify the traditional owners who are in each province.
Officials in each provincial council27 could assist in this task. A link could be
established with the provincial councils and the competent authority, and
whenever a matter with regard to expressions of folklore relating to traditional
owners arises, it could be resolved by contacting the traditional owners in that
respective provincial council. Of course, sometimes a specific expression of
folklore could be attached to communities in more than one provincial council.
Then, the competent authority would need to consult the relevant provincial
councils. At this stage, if a relevant expression of folklore is to be used, as in
Section 24(1) of the 2003 Act, the relevant communities could be approached
directly with the help of the competent authority and the provincial councils,
and then the persons wanting to use the expression of folklore could
negotiate with the relevant community and come to an agreement. In order to
ensure that traditional owners do not enter into an agreement that may not
be in their interest it is suggested, as in clause 21 of the Model Law of the
Secretariat of the Pacific Community, that the traditional owners refer the
proposed agreement – its terms and conditions - to the competent authority
for its comments. In order to facilitate this procedure it is suggested that each
27
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provincial council be provided with some guidelines on how to deal with such
kinds of situations. In the instances where there are difficulties in identifying
the relevant traditional owners, or in distributing the benefits among disputing
communities, the competent authority could enter into an agreement with the
user of the expressions of folklore. Should the traditional owners not be
identifiable, or the benefits not divisible, any benefit that results from the
agreement could be utilised for the purposes of traditional cultural
development purposes.
Moreover, with regard to obtaining consent from the traditional owners and
benefit sharing, the working document of the WIPO Intergovernmental
Committee on Intellectual Property and Genetic Resources, Traditional
Knowledge and Folklore28 illustrates a similar approach as in the Pacific Model.
Article 4 (Management of Rights) of the document envisages the exercise of
rights by the relevant communities themselves. However, in cases where the
relevant communities are not able or do not wish to exercise the rights
directly, it suggests a role for an “agency”, acting at all times at the request of
and on behalf of relevant communities.29 Article 4(b) specifies some important
functions of the agency such as awareness-raising, education, advice and
guidance. These functions could be quite useful since one of the biggest
hurdles with regard to protection of expressions of folklore is non-awareness.
This applies to both parties, the users and the indigenous communities. On
the one hand, most of the users are not aware of the procedure in order to
use the expressions of folklore and, on the other hand, often the indigenous
communities have no clue about their rights. Therefore, awareness-raising
and educating the users and the communities is a fundamental function of an
agency. Furthermore, Article 4(b)(i) states that “the Agency should also,
where so requested by a community, monitor uses of traditional cultural
expressions/expressions of folklore for purposes of ensuring fair and
appropriate use …”, which is also useful in order to maintain a fair and
appropriate use for expressions of folklore. The provision for a competent
authority under Section 24(4) of the 2003 Act would serve the purpose. As
discussed above, it would be even more useful if the functions of the
competent authority be detailed more in the Act so as to include raising the
level of awareness and education as part of its duties. Then, at least when
there is a need, the relevant communities or community could consult the
authority. However, it must not be obligatory to obtain its services.
Furthermore, the indigenous communities could guide the competent
authority in regard to a number of issues, namely: how royalties could be
collected with respect to collective ownership, how to facilitate payments to
traditional custodians and relevant communities, and what to list as
expressions of folklore suitable for reproduction for commercial purposes - , as
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well as those that are not suitable and those only to be reproduced in certain
culturally appropriate ways and, finally, advise on policy issues.30
Another way of protecting the rights of the communities is application of
domaine public payant (paying public domain) system. The idea of the
domaine public payant in its original, strict sense designates the free use of
non- or no longer protected works of literature and art, which benefit living
authors and their dependants, subject to a legal obligation to pay a
remuneration for the professional exploitation of these works. When this
principle is applied to expressions of folklore, whenever a third party uses the
expressions of folklore it will be subject to a payment to the relevant
communities. This means that anyone is free to use the expressions of folklore
provided that they pay the remuneration. This could be facilitated in different
ways: either through societies or through a public authority.
Section 25(1)(b) of the 2003 Act already allows any body of persons corporate
- or unincorporated - which fulfils such conditions as may be prescribed to
apply to the Director-General for permission to register a society. However,
the Director-General will not ordinarily register more than one such society to
do business in respect of the same class of rights.31 Composers and authors
benefit from a third party collecting and administering various rights on their
behalf, as it is often difficult for individuals to protect and maximise the
economic value of their rights.32 Also, copyright users also benefit from
collecting administration systems because they thus have access to a single
organization to ensure they have the necessary clearance to use copyright
works for an agreed fee. This reduces the difficulty of locating all relevant
copyright owners, which is a problem with respect to clearance of copyright in
works.
It might then be possible to establish a collecting society for the indigenous
communities, which meets similar criteria under Section 25 of the 2003 Act. If
a collecting society is established for the indigenous communities it would
collect payment for use of expressions of folklore on behalf of their indigenous
members. Anyone using an expression of folklore for which the collecting
society is responsible could be required to complete a records notice for each
use. This could form the basis for any remuneration paid to the society, and
through the society, to the owner. According to Section 25 of the 2003 Act,
the Director-General may declare a body to be a collecting society if the body
complies with the criteria set out in the relevant Section. These criteria are
clearly aimed principally at the protection of the persons on behalf of whom
the relevant collecting society administers the relevant statutory licensing
scheme. However, in order to be cost effective in the context of collecting
societies, there is no need to divide the interests of the indigenous
30
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communities and non indigenous artists. Both could be ensured that their
respective interests are taken into consideration through a structure that
enables the interests of the relevant rights owners to be represented.33
Therefore it could be more feasible to make use of existing collecting societies
to represent the indigenous communities and not create a special collecting
society.
An alternative would be to make any collective administration voluntary, in
that community owners could decide whether or not to join. They would also
need to specify the particular uses the body would be given responsibility for.
They might wish to retain complete control over certain uses. Further
consideration would need to be given as to whether such safeguards stated in
Section 25 of the 2003 Act, such as the control by the Director-General, are
appropriate in relation to voluntary collective administration.
However, in the Sri Lankan context, it is submitted that even in the case of
voluntary collective administration it would be appropriate to provide for a
mechanism where the members of the societies are responsible to some
authority. The emphasis is not so much on control as assistance to the
members of the societies with regard to their work. There could be instances
where such communities are unable to carry on work with the relevant parties
due to communication problems, different languages, different systems, etc.
Having reviewed here various alternatives with respect to financial interests of
the communities, it is proposed that within the context of Sri Lanka the most
appropriate way to protect the financial interests of the indigenous
communities is to amend Section 24 of the 2003 Act by providing that the
indigenous communities participate in the procedures of the competent
authority. In order to facilitate this procedure invariably the assistance of the
provincial councils will be useful. Section 24 of the 2003 Act should be
amended by providing a section stating that the prospective user of
expressions folklore for a non–customary use may apply to the competent
authority to obtain the prior and informed consent of the traditional owners to
use the expressions of folklore. The current ambiguous wording in the Section
should be changed by specifically stating that the competent authority must
prescribe the fee in accordance with the consent of the traditional owners.
That is, the right owners have the power to decide which kind of fee should
be demanded from the prospective user. Moreover, the Section should specify
that the competent authority is satisfied that it has identified all of the
traditional owners with the assistance of the relevant provincial councils. If the
competent authority is not satisfied that it has identified all of the traditional
owners or that there is a dispute about ownership, the competent authority
must refer the matter to the persons concerned to be resolved according to
customary law and practice or such other means as are agreed to by the
parties. Moreover, if the competent authority is satisfied that no traditional
owner can be identified it may enter into an authorised user agreement, any
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monetary or non–monetary benefits arising under the agreement to be used
for traditional cultural development purposes.

B

Interests of Authenticity

For indigenous communities, expressions of folklore constitute the basis of
their cultural identity, and the first justification put forward by them in favour
of the protection of expressions of folklore is consequently the maintenance of
their collective identity. In this context the interests of authenticity are also
important. Mainly, these interests are crucial when non-indigenous artistic
works are being passed off as if they were authentic indigenous works. For
instance, in Australia, the National Indigenous Arts Advocacy Association has
recently estimated that the Aboriginal and Torres Strait Islander arts and
culture industry generates around $200 million a year.34 With the growing
international interest in Aboriginal and Torres Strait Islander art, it is likely
that this figure will increase in the coming years. As with many other
successful art industries, the Australian Indigenous arts and culture industry is
under threat from a growing number of fakes and rip-offs.35
The interests of authenticity may be met by encouraging the application of
certification and other collective marks, accompanied by special rules which
would remedy the current disadvantages of those rights, namely the
registration fees, other costs and lack of technical assistance.36 To register
traditional names, indigenous names, tribe names or any other word or
pictorial element etc., applying certification or collective marks is certainly one
of the most adequate and easiest ways for traditional communities to profit
from the intellectual property system as it presently stands.37 The reason for
this effect can be found in the specific features of trade mark law and the
manner in which it is distinguished from all other areas of IP law. Unlike
copyright, patent or design law, trade mark law does not - or at least not
primarily - protect an achievement as such. Instead, it serves to indicate the
identity and genuineness of the achievement as coming from a certain
commercial source, which will be in this instance, the indigenous communities.
This means that even when the manufacturing and proliferation of a product
or achievement as such cannot be prohibited, as is frequently the case with
items of traditional knowledge falling short of the requirements of patent or
copyright law, the registration and use of collective or certification marks can
help to maintain at least a certain degree of exclusivity in the sense that the
proprietor retains the exclusive right to control and authorize the use of the
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mark for those articles it deems fit.38 Certification marks are a special form of
collective marks which guarantee to the public that the products bearing them
fulfil certain quality standards, which are specified and controlled by the
association for which the mark has been registered. The concept of a
certification mark dates back to the use of hallmarks by gold and silversmiths
in the Middle Ages. Most trades or industries were supervised by a guild. Each
guild was a federation of master craftsmen, frequently established by some
form of charter and had two main aims: to monopolise its trade in a particular
town or city; and to promote the interests of the guild as a whole. Often, but
not necessarily, the trade mark acts distinguish between both types of marks
and stipulate even stronger public control measures for certification marks
than for “ordinary” collective marks.39
However, according to the WIPO Fact Finding Mission Report (FFM),40 a major
disadvantage of trade mark protection lies in the fact that registration is
costly. The financial aspects become even more onerous when taking into
account not only the registration fees as such, but also possible costs arising
in the larger context of trade mark management, such as monitoring and
litigation. A scheme for reduced fees in favour of indigenous collective marks,
as has been proposed in the FFM reports, would be of some help, although it
would only be effective with regard to the fees, and would not alleviate the
financial burden with respect to other costs incurred in connection with trade
mark maintenance. However, it is possible that those other expenses be borne
to some extent by public sources, as will typically be the case when the
organization registering the mark is wholly or partly funded by the state, or is
entitled to claim subsidies. For example, in Australia the National Indigenous
Arts Advocacy Association (NIAA) registered a national indigenous label of
authenticity as a certification mark. The label of authenticity is applied to
goods and services that are of Aboriginal or Torres Strait Islander origin,
making it more difficult for non-aboriginal people to pass their works off as if
they were authentically aboriginal. This label of authenticity will be applied to
products or services that are derived from a work of art created by, and
reproduced or manufactured by Aboriginal and Torres Strait Islander people
who satisfy the definition of “authenticity”, and an artist who has successfully
applied for use of the label of authenticity will be referred to as a certified
indigenous creator.41 Furthermore, another certification mark has been
introduced as a collaboration mark. This mark differs from the first, in that it
recognises that products and services are often reproduced, produced and
manufactured under licensing arrangements with non-indigenous persons.42 In
some situations, the idea of a collaboration mark could be even more useful
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than the first type because it could open up opportunities to put the
indigenous products on the market when there are instances which hinder the
production by the indigenous persons. It has been revealed in Australia that
the collaboration mark was more successful than the label of authenticity.43
Indigenous communities could enter into licensing arrangements with the nonindigenous people in the production of the goods. However, this should be
subject to fair and legitimate licensing arrangements.
At this point it is interesting to consider a concept which to some extent is
related to certification marks, although its legal foundations are totally
different: certification stamps and hallmarks administered and granted solely
by public authorities. Although they fulfil largely the same function as private
certification marks, namely to promote the orientation of consumers towards
products having a certain quality or other certified characteristics, they do not
fall under the trade mark law regimes proper, but the regulations on which
they are founded form part of administrative law.44 It has been argued that
the best solution would probably be to provide the legal and administrative
framework for a coexistence between all possible forms of certification marks,
ranging from collective marks used by associations established on a private
basis with a clearly commercial orientation to mixed structures (certification
marks used by associations which are partly or wholly funded by the state) to
a scheme of one or several public certification stamps.45 An example in this
respect is the “igloo” sign which has been registered by the Canadian
Government as a trade mark. Only the legitimate Inuit artists and their
agencies are entitled to attach the “igloo” sign to their products.
In the context of Sri Lanka, it could be argued that one possibility is to utilise
the existing legal framework which already provides provisions to register
collective and certification marks.46 However, due to registration fees, other
costs and lack of technical assistance, the indigenous communities might not
be able to utilise the system. Therefore, similar to the NIAA of Australia, in Sri
Lanka, the Sri Lanka Handicraft Board47 could assist the indigenous
communities in registering marks. Like NIAA, the Sri Lanka Handicraft Board
could register the marks on behalf of the communities. In order to facilitate
the Board’s work in connection with the indigenous communities, provincial
councils could play a major role, such as identifying the communities with
their specific products in each provincial council. Thereafter, the communities
could establish a link with the Sri Lanka Handicraft Board through provincial
councils and use the mark(s) which has been registered by the Sri Lanka
Handicraft Board. Moreover, in order to facilitate the tasks of the
communities, the provincial councils could collect the goods and deliver those
43
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to the Board. Since the communities are in isolated places the Board could
make the necessary arrangements for the goods to be sold. Within the same
legal framework, when the indigenous communities cannot produce the goods
by themselves, then the Board could register a mark similar to the
collaboration mark which would allow the indigenous communities to enter
into licensing arrangements with the non-indigenous people in the production
of the goods. However, the Board will have to assist the indigenous
communities by advising them with regard to licensing agreements.
Moreover, similar to the use of the Canadian “igloo” sign, the Sri Lanka
Handicraft Board could register a trade mark which could give the public an
idea that it represents the products of indigenous communities. If there is
more than one community involved, the Handicraft Board could register more
than one trade mark which relates to each community.
Even though there are possibilities as discussed above, there will be a
financial burden on the Sri Lanka Handicraft Board, in order to maintain the
trade marks.
In order to avoid such a financial encumbrance, one could look into other
possibilities within the system. Referring to the situation in Australia, Janke
comments that marks are not the only means of identifying authentic
indigenous artistic and cultural expressions of folklore. For instance, there is
production of artistic works from aboriginal arts centres. These centres adopt
logos of their own to denote authenticity of origin.48 In Sri Lanka too, a similar
procedure could be followed which is outside the trademark system. Since the
Sri Lankan Handicraft Board already promotes handicrafts, it could make the
public aware of the products of the indigenous communities by specifically
providing a separate section in each sales outlet for such products. Moreover,
in order to reveal the indigenous nature of the product a kind of label (not a
trade mark) could be put on the products. In order to guarantee that the
products are from indigenous communities, the provincial councils could play a
major role by having direct contact with the indigenous communities. The
indigenous communities could bring their products to the relevant provincial
councils and the provincial councils could bring those to the Board to be sold
in the sales outlets. Accordingly, this will make the procedure of putting the
goods on the market less difficult with minimum expenditure. This process
could alleviate the problem of registration fees and other costs with regard to
trade mark management. However, there could be some disadvantages,
mainly, there would be no legal remedies if someone acts against the
procedure and, moreover, when it comes to international marketing one
cannot have any control over the acts done by people who live outside Sri
Lanka.
Finally, with regard to the protection of interests of authenticity of indigenous
communities in Sri Lanka, the Sri Lanka Handicraft Board could play a vital
role in the possibilities that were discussed above: whether it is within the
48
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legal framework of trade marks or outside it. All the possibilities could be
exercised, as the Act stands presently, but rules should be provided for the
role of the Handicraft Board.

C

Interests in the Integrity of Expressions of Folklore

Interests of a non-economic nature, related to interests in the integrity of
expressions of folklore, are also put forward as support for the establishment
of a system for their protection. If the only interests to be considered are of a
purely economic nature, one would not do justice to expressions of folklore,
whose very essence is of non-economic significance. In order for indigenous
peoples not to lose their power to protect their cultural heritage49 and their
ability to supervise the commercial by-products of their culture, it is necessary
to have a mechanism which helps retain the integrity of expressions of
folklore. If there is no such legal protection, it would inhibit the creative
evolution of that folklore.50 This means that folklore should be protected from
debasement, distortion and consequent loss of cultural integrity due to
inappropriate uses offensive to the community from which it originates or
which would be prejudicial to the artist’s or community’s honour or reputation.
Moral rights in the field of copyright generally comprise at least three types of
rights51 which are also useful in protecting expressions of folklore. These
rights are the power to control the publication or dissemination of a work, the
right to have the artist’s (or community’s) name associated with the work, and
the right to prevent misuse, mutilation or distortion of a work.
According to Section 10 of the 2003 Act, the author of a work shall,
independently of his economic rights, have the following rights: to have his
name indicated prominently on the copies in connection with any public use of
his work, as far as practicable, the right to use a pseudonym and not have his
name indicated on the copies in connection with any public use of his work
and to object to any distortion, mutilation or other modification of, or other
derogatory action in relation to, his work which would be prejudicial to his
honour or reputation.
Within the context of the 2003 Act, works specified in Section 6( c) which are
dramatic, dramatic-musical works, pantomimes, choreographic works and
other works created for stage productions and expressions of folklore that are
apt for such productions are protected as works.52 Therefore, only the authors
of such expressions of folklore will - independently of their economic rights,
and even where they are no longer the owners of those economic rights - ,
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have the rights which are mentioned in Section 10 of the Act. Accordingly,
since the majority of expressions of folklore are not considered as works, most
of the creators of them would not have moral rights under the 2003 Act.
Many expressions of folklore are even of a secret nature and are only
transmitted from generation to generation through certain members of the
community by virtue of their age, their sex, or their status, i.e., the position
that they occupy within the community.53 Moreover, some of them are of a
sacred nature, particularly those that concern rituals. Thus, their function is
not to be disclosed outside the community concerned, and the damage caused
by their exploitation against the will of the members of this community is, if
not economic, mainly of a moral nature.54 It could be argued that the
protection of the non-economic interests of the community affected is thus at
least as important, if not more important, than that of its economic interests.
The non-economic interests of the community at the origin of folklore should
be recognised, so it is clear that the legal protection of folklore cannot be of
only economic nature. Mainly, there is a need to adapt the principles of moral
rights to the specific nature of expressions of folklore, i.e. applying the right to
authorship and the right to the integrity of the work, and establishing the
obligation to identify the source when exploiting expressions of folklore, on
the one hand, and respecting the integrity of the expressions of folklore by
forbidding its deformation, on the other. However, the legislature should not
ignore the fact that the expressions of folklore that it intends to protect is not
that of an individual but rather the attributes of an entire community, which
implies that the requirements of a moral nature to be defined must be in the
interests of the community.55 Often under community customary laws, the
responsibility for ensuring that important cultural images, themes and stories
are used appropriately rests with the community custodians of a particular
item. This means under moral rights, as conceived in the field of copyright,
traditional custodians would not be able to prevent culturally inappropriate use
of their arts and cultural material without relying on the moral rights of an
individual artist.
In the context of moral rights in connection with the communities, the law
should give recognition to the communal nature of works of folklore by
allowing for the establishment of associated “communal moral rights”. It
should be personal as well as tribal in nature and should not be transferable.
This would enable indigenous artists and communities to ensure that the vital
theme or essence of a work is retained in the future. With regard to moral
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rights of indigenous communities, the following aspects which are different as
conceived in the field of copyright have to be taken into consideration: the
creator of the material may not necessarily be the same person as the
indigenous custodian, and moral rights vest in the community whether they
are the author or not; there cannot be a limitation in time to protect moral
rights; and the usage of protected material contrary to indigenous customary
law should be considered as an infringement of the right of integrity. Moral
rights can also relate to different ideas of value or subjective appreciation56
associated with a creative work, and which are dependent upon differences in
cultural needs, so that these differences are indirectly recognised in law.
One way of overcoming the problem of authorship in relation to indigenous
works is designating by law the indigenous community as the author of the
work, and accordingly the moral rights are vested in the community. This
might be done by characterising an indigenous work as collaborative in a
broader sense, created by an indigenous communal personality, entitling the
community as a whole to be classed as an author.
The expressed need to prevent uses of secret or sacred traditional knowledge
or expressions of folklore contrary to customs or to prevent any mutilation,
destruction, or other use contrary to customs, for example, is, to some extent,
comparable to the need of an individual author to have the integrity of his
work respected.57
Since often expressions of folklore are associated with communal moral rights,
the Act should provide for allowing indigenous authors to acknowledge their
community affiliations. For example, in Australia it has become the practice in
the indigenous arts industry for artists to be identified with their clan names
so that the rights of the clans are asserted.58 Another moral right, the right of
integrity, which is stated in Section 10 of the 2003 Act, is important for
protecting the integrity of indigenous works. For example, with regard to
artistic works, the artist may be able to object to the manner or place in which
his or her work is exhibited, or where a work is altered in a derogatory
manner. In the case of Banduk Marikar & Others v Indofurn59, the artist
whose art work Kangaroo and Shield People Dreaming was altered
significantly and reproduced on a carpet, observed: “an important part of the
story being told in the painting concerns the main creation story of my tribe…
it is not right for my painting to be copied for commercial purposes onto
carpets. It is also not right for my painting to be copied in a way where part of
it has been altered and part of the painting left out. I am happy for people to
learn about my culture and heritage, and the accurate reproduction of the
painting for the purposes of education and cultural exchange is appropriate. I
56
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wish the court to know that I am very upset about the copying of my painting
on carpets…”.60 Accordingly, it is apparent that providing moral rights is
important for the communities so that they will be able to identify themselves
in direct connection with their expressions of folklore.
As discussed above, arguments have been put forward against protection of
the expressions of folklore by means of copyright.61 Moreover, moral rights
with regard to indigenous communities have a nature of “communal moral
rights”. The Model Law of the Secretariat of the Pacific Community has
developed a law taking into consideration the nature of the indigenous people.
Article 3 of the Model Law has defined the meaning of moral rights with
respect to indigenous people. It states that, meaning of moral rights is: “The
traditional owners of traditional knowledge or expressions of culture are the
holders of the moral rights in the traditional knowledge or expressions of
culture.” Furthermore, it specifies the kinds of moral rights as follows:
“The moral rights of the traditional owners of traditional knowledge and
expressions of culture are:
(a) the right of attribution of ownership in relation to their traditional
knowledge and expressions of culture; and
(b) the right to have ownership of traditional knowledge or expressions of
culture falsely attributed to them; and
(c) the right not to have their traditional knowledge and expressions of
culture subject to derogatory treatment”.
It goes on to say that the moral rights of traditional owners in their traditional
knowledge and expressions of culture exist independently of their traditional
cultural rights. Finally moral rights continue in force in perpetuity and are
inalienable, and cannot be waived or transferred.
It is submitted that to incorporate a similar provision as above to Section 24 of
the Sri Lankan Act with regard to the moral rights of the indigenous
communities. In order to be consistent in the Sri Lankan Act it is proposed to
use the word “expressions of folklore” instead of the words “traditional
knowledge or expressions of culture”.

D

Application of Customary Law

If one is serious about protecting the rights of indigenous peoples one must
also recognise the importance of customary law. When talking especially
about moral rights, the relevance of customary law could be an important
aspect since it is central to the very identity of many communities. Where
indigenous communities are concerned, any dealing with any indigenous
60

Ibid., 678.
Refer to the discussion under III Protection of Expressions of Folklore under the Intellectual
Property Act, No.36 of 2003.

61

18

intellectual and cultural material is within the bounds determined by
customary law.62 The rights recognised by customary law depend mainly on
social criteria such as the degree of kinship, age, gender or the role of the
individual society: “Customary law results from the accretion and
sedimentation of repeated practices. Because of constant repetition, it is
assumed that those practices have been accepted by the community. These
informal regimes are often monitored and enforced by elders, specialized
experts and religious leaders within the community. Customary law is
frequently enforceable only within communities; customary practices will not
generally be recognised as binding rules by authorities and courts outside the
communities.”63
In Sri Lanka there is in many matters a statutory regime that exists in
juxtaposition with the customary laws. There are the Kandyan, Thesavalamy
and Muslim laws that regulate matters such as marriage customs, rights of
succession and rights in respect of land. These are all matters that are
regulated by customary legal systems that apply to different sections of the
population. There are also national statutory provisions which can be invoked
by any section of the community. For example, a Kandyan or a person subject
to Thesavalamy law can marry under the General Marriages Ordinance. Any
person who may be subject to a principle, to a regime of customary law, can
repudiate that law, and choose instead to be governed by the provisions of a
statute that has general application. So there really is a choice of law for the
respective parties who are in a conflict. There is, as it were, an internal
conflict of laws within the national legal system. It is necessary to protect and
to preserve these spheres of operation of customary laws and to ensure that
statutory law does not make unwarranted inroads into the customary systems
that are applicable. For a clear understanding of the nature of customary laws
in connection with expressions of folklore, it is necessary to examine more
closely the nature and significance of the social structure in indigenous
communities.
In Sri Lanka one of the best examples with regard to indigenous communities
is the community of the “Wanniya-laeto”. Their social structure is a matrilineal
exogamous clan organization based on the female line of descent. Modern
notions of real estate belonging to individuals are not recognised, but it is
believed that the Wanni people and their ancestral spirits belong to the forests
of the Wanni which they inhabit and protect. These systems play down as
much as possible the cohesive element of law. They believe very much in
methods of conciliation and arbitration. At the lowest level, the elders will get
together and people who are respected in the community will endeavour to
resolve these problems in a speedy and amicable manner that is acceptable to
both parties to the dispute. If one examines the character of the indigenous
legal system, the principles are very simple, unsophisticated and lacking in
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complexity. Furthermore, in these systems the basis of the law of contract is
simply the principle that your word is sacred. If you give the other person
your word, you enter into a transaction on that footing and then you are liable
if there is any infraction, violation or infringement of your promise. The
intention to be bound by the promise that you have offered to the other
contracting party is sufficient to make a contract enforceable. This is quite a
contrast to English common law which adopts the criteria of consideration.
That is, if I give you a promise, you can sue me for that promise only if you
have given me something of value in return for my promise to you. That is the
passing of consideration.
According to some of the research done on the Wanni communities, it has
been revealed that their lullaby is probably the oldest known lullaby of the
world.64 This lullaby is artistically designed and its three parts are recognisable
when the Wanniya-laeto women sing it to lull their babies asleep. The parts
are sung to three varying tunes and rhythms. The first is highly sonorous
inducing the baby to fall asleep. Once it falls asleep, the tune and rhythm
change to produce a soft music enveloping the baby in calmness. The final
part of the lullaby is sung in a more aesthetically pleasing tune and rhythm
enabling the baby to continue sleeping comfortably. From the perspective of
customary law, this traditional lullaby, which forms an integral part of the
Wanni culture, would be deservant of protection. For these communities, the
conduct of spiritual life, maintenance of cultural heritage and knowledge
systems are vital factors. Maintaining customary laws can be crucial for the
continuing vitality of the intellectual, cultural and spiritual life and heritage of
this community. Therefore, in this context if someone wants to use anything
connected with the above mentioned community, such as the Wanni
traditional lullaby, then it could be determined in accordance with its
customary laws that regulate many aspects of the life of communities. Often,
customary practice may effectively govern or guide many situations in a
community’s life, but it may be so engrained within the community and
embedded in the way it lives and works, that it may not be perceived as
codified law. The binding effect of customary practice may only be fully
apparent when the practice is contravened. This could occur when expressions
of folklore are used by third parties in a way that conflicts with the customary
laws that determine how they are used and transmitted within the
community: this situation calls for the respect of customary laws by third
parties, mainly as an ethical obligation. However, the customary law of the
„Wanniya-laeto” is not legally recognised in the same way as Kandyan,
Thesavalamy and Muslim laws.
Since Sri Lanka is a common law country, it might be of interest to look at the
way another common law country dealt with a traditional culture. A celebrated
case was decided by the High Court of Australia in Mabo v State of
Queensland (No.2),65 where the traditional property law of the aborigines was
legally recognised and established. The Court had to consider the question
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whether, when the European settlers came to Australia, the land that they
found was res nulleus, that is, a land that did not belong to anybody at all and
therefore available for occupation and acquisition, and whether that
constituted a fresh point of departure in the acquisition of title to the land.
This decision has precipitated demands for legislation to acknowledge the
validity of other aspects of traditional aboriginal law.66
There have been similar developments which are reflected in pronouncements
by international tribunals. An example is the judgment concerning Nauru
arbitration by Justice Weeramanthry, of the International Court of Justice.
Nauru is a small Pacific island. The people of that country sought legal redress
for the massive mismanagement of their resources and the actions of colonial
powers in exploiting the natural resources of that country to the detriment of
the indigenous population in Nauru. It was held that they were entitled to
substantial compensation by way of legal redress for the wrongs that had
been inflicted upon them. These examples show that developments have
occurred both at the national level and at the international level.
Further, in the case of Milpurrurru and Others v Indofurn Pty and Others,67 the
principle was admitted that Aboriginal customary law could be taken into
account to determine the damage suffered in the case of an unauthorized
reproduction of a work. Also, in the case of Bulun Bulun and Another v R & T
Textiles Pty Ltd. and Another, the court held that “Australian courts cannot
treat as irrelevant the rights, interests and obligations of Aboriginal people
embodied within customary law. Evidence of customary law may be used as a
basis for the foundation of rights recognized within the Australian legal
system.”68 However, even if the Sri Lankan courts were to recognize, for
example, the traditional laws of Wanniya-laeto, on the basis of common law
there could be many practical problems such as: very little information is
available on the valid customary law, in some instances communities might
not be able to disclose some aspects of their customary laws to the outside
world and often documentation concerning customary laws are rare.69
Furthermore, often many of the individuals engaged in unauthorized use of
folklore are outsiders to the said community, and the judges cannot evaluate
the customary laws of the community whose norms and sanctions seem to
make sense only to the members of the community. Mainly the customary
laws are an important aspect inside the community but when it comes to the
applicability outside the community, there is not so much weight given to
them. Since the establishment of rules is a question of power and influence, in
particular as regards the recognition of rules outside the jurisdiction of the
traditional culture, the solution of customary law seems at this stage, to be a
rather theoretical one.70
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On the other hand, it has been argued that by taking customary law into
account in the field of conflicts of laws in the broad sense, and by integrating
some of the elements of customary law into sui generis or other protection
systems to be established by written laws, more room could be made for
indigenous customary laws.71 Furthermore, it has been said that the
integration of customary law into laws on sui generis protection and the like
seems the most appropriate in regard to relevant customary law. For example,
instead of determining in concrete terms who should be the holder of a
certain right in traditional knowledge or folklore, one may refer to customary
law by simply using any notion such as “traditional owner” defined by a
reference to customary law, as in Article 4 of the Model of the Secretariat of
the Pacific Community and Article 2 of the WIPO revised draft provisions for
the protection of traditional cultural expressions /expressions of folklore:
policy objectives and core principles.72 Article 2 of the WIPO draft states:
“Measures for the protection of traditional cultural expressions/ expressions of
folklore should be for the benefit of the indigenous peoples and traditional and
other cultural communities:
(i)
in whom the custody, care and safe guarding of the TCEs/EoF
are entrusted in accordance with their customary law and
practice; and
(ii)
who maintain, use or develop the traditional cultural expressions/
expressions of folklore as being characteristic of their cultural
and social identity and cultural heritage.”
This method could be used in the Sri Lankan context too in order to integrate
customary law into the common law. This could be done by incorporating a
similar provision to Section 5 (Interpretation) of the Sri Lankan Act of 2003 as
in Article 2 of the WIPO revised draft or Article 4 of the Model of the
Secretariat of the Pacific Community.

E

Principles of Equity

At this point it is worthwhile looking at the equitable principles developed by
the chancery courts in the United Kingdom, which are part of the common
law. It could be argued that the means of ensuring indigenous customary law
a certain effectiveness in the common law system is probably by taking into
consideration the principles of equity when a dispute occurs between two
parties.73 Thus, the Canadian courts have been the first to take recourse to
the equitable concept for indigenous affairs and they have developed the
notion of a fiduciary relationship between the Canadian State and its
indigenous population. The creation of a fiduciary relationship creates a legally
71
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enforceable mechanism through which someone in a position of trust has
rights and powers which he is bound to exercise for the benefit of another.
Similarly, it was conceded in Bulun Bulun and Another that the application of
the principles of equity in this situation is not unknown to the common law as
it has been applied outside of this country. Among tribal communities of
African countries, tribal property is regarded as being held on “trust” by the
customary head of a tribal group. In Sri Lanka the judiciary tend to refer to
equitable principles from time to time when resolving cases. For example, in
the cases with regard to trust law many equity principles which are used in
the Chancery Courts in the United Kingdom are being referred to. Therefore,
in the cases which are connected with expressions of folklore, the judges
could utilise the equitable principles; if not, at least to consider it as a
persuasive component.

CONCLUSION
This article focuses on how the protection of expressions of folklore can be
improved under Sri Lankan law. At the same time, examples have been given
showing the way other common law countries have dealt with the issue of
protecting traditional cultures (Australia and Canada). In addition references
have been made to international model law proposals on the subject (the
South Pacific), and WIPO Intergovernmental Committee findings on the issue
of traditional knowledge and expressions of folklore.
The subject of the financial interests involved in the exploitation of
expressions of folklore is explored, as well as the issue of protection of
integrity of such traditional expressions to be considered under the aspect of
moral rights. In addition, proposals have been made for involving provincial
councils in assisting the administration of the financial interests of the
traditional communities. Particular relevance for the protection of expressions
of folklore is derived from the vantage point and role of customary law, which
is explored at length in this paper. Another departure point for protection of
folklore expressions is the concern for preserving their authenticity. This aim
leads to an examination of possible protection under trade mark law in Sri
Lanka. Examples are also provided for solutions that have been already found
in some countries outside Sri Lanka. Additional solutions, outside the trade
mark system, which involve a logo and centralised selling system with the help
of the provincial councils and the Sri Lankan Handicraft Board, have also been
suggested.
It can be concluded from this analysis that the current legal system in Sri
Lanka can offer means for protecting the expressions of folklore if a number
of amendments, as proposed in this article, will be made to the 2003 Act. In
any case in this context, special attention should be directed towards
recognition of legitimacy and the binding force of customary law in order to
determine the persons entitled to act and also to determine the authorized
forms for exploitation of folklore.
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