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At  the  outset  I  wish  to  dedicate  this  paper  to  my  beloved 
sister  Dr.  Vijaya  whose  untimely  death  in  May  2009  has 
created  a  void  in  my  life,  as  she  was  my  true  friend, 
philosopher and guide.

Introduction

In India it is believed in the Hindu religion that there were 
several  incarnations  of  God,  each   incarnation  of  God  is 
revered  with thousand names .In the same spirit Intellectual 
Property has several definitions applied in different contexts 
to protect creativity in myraid ways.     It is a human right as a  
harbinger of innate human values of culture, education and 
tradition. It is also a tool of economic progress that spurs 
innovation  and  new  technologies.  India  has  recognised  the 
multi  pronged  potential  of  the  regime  of  Intellectual 
Property .The mysticism of India still remains as the land has 
both  the  awesome  snake  charmer  and  the  techno  savvy 
scientists,  the  traditional  healer  and  the  physician  with 
complex  gadgets,  the  chalk  board  teacher  and  the  lap  top 
presenter  living  together  in  harmony  .It  is  for  the 
Government to take proper initiatives to protect all classes 
of the society and Intellectual Property is the appropriate 
tool to garner and propagate Knowledge from all spheres of 
the society. 
The  two main  ingredients  required  to promote  intellectual 
property is- knowledge and market to disseminate knowledge. 
Two  reports  presented  by  the  Knowledge  Commission-on 
Knowledge creation and on Entrepreneur ship form the basis for 
subsequent  legislation  that  encourage  research  and 
innovation



Creation of a knowledge society

Intellectual Property thrives on Knowledge. The fact is that 
the  world  today  is  divided  into  Knowledge  have  and 
Knowledge  have  not’s  .To  develop  a  knowledge  society  a 
sound knowledge base is required. It is estimated that there 
are  50  million  youth  in  India  below  25  years  of  age.  The 
natural corollary to this  data was the establishment of a 
National Knowledge Commission to draw out a blue print to 
create  excellence  in  the  educational  system.  .1The 
Commission  was  constituted  on  13Th June  2005and  had  a 
designated time frame of three years from 2nd October 2005 to 
31st March 2009 to submit its Report. The Commission [NKC] is 
composed  of  eight  members  with  a  Chairman within  a  wider 
Organisation  headed  by  the  Prime  Minister  of  India,  the 
Planning Commission is its the nodal agency, assisted by the 
Union and State ministers.  
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The  Three  Reports  submitted  by  the  Knowledge  Commission 
were
Report to the Nation 2006
Report to the Nation 2007
Towards a Knowledge Society 2009

The National Knowledge Commission explored the strategies 
to   increase  India's  competitive  advantage  in  fields  of 
knowledge and promote creation of knowledge in Science and 
Technology  laboratories;  Improve  the  management  of 
Institutions engaged in Intellectual Property Rights; Promote 
Knowledge applications in Agriculture and Industry; Promote 
the use of  knowledge  capabilities  in  making government  an 
effective .transparent, and accountable service provider to 
the citizen and promote widespread sharing of Knowledge to 
maximise public benefit1. 



In  the  field  of  Intellectual  Property  specifically,  it 
recommended a favourable Eco system that not only protects 
the  ingenuity  of  the  creator  but  also  rewards  knowledge 
creation  through  commercial  applications.  It  suggested 
scaling up of efforts to build a world class IPR structure, 
including steps to modernise  the patent offices.  It  further 
recommended a separate IPR Tribunal, a national institution 
for cutting edge policy and a Global Technology Acquisition 
Fund.  It  stressed  the  need  for  protection  of  Traditional 
Knowledge and ensures that sufficient incentives are created 
for commercialisation of traditional medicines.
Report on Entrepreneurship in India 2008 was issued by 
the Knowledge Commission2

This Report presents the key role of entrepreneurship in the 
growth  and  development  of  India.  In  its  findings  it  was 
revealed  that  only  63% of  the  entrepreneurs  interviewed 
were  self  financed,  while  the  others  received  loans  from 
banks,  venture  capital,  angel  investors,  and  State  finance 
corporations. Among  those  financed  by  banks only 
61%applicants  for  loan  received  bank  finance.  In  its 
recommendations  the  Commission  suggested  incentives  to 
angel investors; establishment of secondary market for small 
companies; creation of  new instruments for start up funding 
and  to  provide  financial  literacy  to  start  ups. Synergies 
between  Education,  Innovation,  and  Entrepreneurship  was 
encouraged.
Based  on  these  recommendations  a  draft  Innovation 
Act,2008 has been prepared and submitted for public 
response.This Enactment  owes its origin to this Report. 
The Innovation Act  20083 seems to be inspired by the American 
COMPETES Act[America creating opportunities to meaningfully 
promote  excellence  in  Technology,  education  and  science 
Act].It seeks to converge diverse fields of education under 
the National Annual Integrated Science and Technology Plan 
to  take  initiatives  in  improving  the  standards  in  science, 
technology,  engineering,  mathematics,  law,  finance, 
management. It provides measures for supporting innovation by 



waiver  of  research and  development  fees,  waiver  of  stamp 
duty on any conveyances of moveable, immovable property for 
establishing  research  and  development  facilities,  offering 
incentives  to  Angel  Investors  in  the  form  of  tax 
exemptions/providing  facilities  to  set  up  Innovation 
Zones/Parks, encouraging public and private partnership.
The  protection  and  utilisation  of  public  funded  Intellectual 
Property Bill,20084.
 
A  legal  framework   to  provide  funds  for  research  and 
innovation  was  recommended  by  the  National  Knowledge 
Commission. A separate legislation was proposed on the lines 
of the US Bayh- Dole Act of 1980 
The  protection  and  utilization  of  public  funded  Intellectual 
Property  Bill  2008  provides  incentives  for  creating 
Intellectual Property from public funded research. 
The Institutions are provided funds to be utilized for creative 
research.  The  scientist  who  creates  the  Intellectual 
Property  is  required  to  inform  the  research  institution 
immediately,  In  turn  the  research  institute  is  required  to 
disclose this information to the Government within 60 days. 
The scientist is granted 30% of the royalties received from 
the  Intellectual  Property  created  by  him.  The  scientist  is 
required  to  disclose  the  creation  of  the  Intellectual 
Property .If he fails to so or if the institution fails to inform 
the  Government,  it  entails  penalties  which  includes  fines, 
forfeiture  of  the  grant.  The  bill  specifies  that  every 
institution  [that  receives  the  grant]  has  to  constitute  an 
Intellectual Property management committee within 180 days 
of receiving the funds. The committee shall.
a)Identity,  document and protect public  funded Intellectual 
Property having commercial potential.
b)Perform  market  research  and  market  the  Intellectual 
Property.
c)Create an Intellectual Property Management fund.
d)Monitor the process of licensing and assignment.
e)Manage  revenues  from  licensed  Intellectual  Property 
within the Organisation.



f)Create  a  mechanism  to  govern  the  relation  between  the 
institution and the scientist.
At  first  sight  the  bill  appears  to  be  attractive  providing 
immediate  benefits,  as  patents  generate  revenue.  The 
royalties received can be utilized for further research. The 
competency of the scientist  will be enhanced,  as his  focus 
would be on applied research.
The past experience in the United States by the Bayh Dole Act 
has  not  been  impressive.  The  response  to  the  Bill  is  not 
positive  as  several  apprehensions  were  expressed  on  the 
success  of  this  Bill.  It  is  feared  that  the  funds  would  be 
directed  only  to  prestigious  Institutions.  It  may  put  undue 
pressure on the researchers for quick results. There will be 
added costs for maintaining the patent, defending the rights 
therein, filing infringement suits and the revenues earned may 
not  commensurate  with  the  expenses  to  exploit  the  rights 
therein.



 
• India is ranked 19 in terms of number of PCT International Applications (IA) filed 

in 2008 
 

2008 Rank of 
IA Filings 

Conversion 
Rate from 
Resident 
filings to IA 
filings 

Conversion 
rate from IA 
filings to NPE2 

Share of NPE 
among Total 
Non resident 
filings 

Share of NPE 
among World 
Wide NPEs 

19 0.19 1.94  52.36 % 0.35 % 
 

• It ranks third among Developing Countries where the applicants filed most PCT 
international applications in 2008 

 

2004 2005 2006 2007 2008 

724 679 831 901 753 
 

• In 2008 - 4071 Indian Inventors of Indian Nationality were named in PCT 
International applications among a total of 47,339 Foreign Inventors. 

 

• As cited by V.K Gupta, the number of countries in which Indian assignees have 
sought protection for their inventions through patents rose from 29 countries in 
1990-1994 to 52 countries in 2000-2004 – a growth of 79% and 49 countries just in 
three year period 2005-2007.  

 

Fig 1: Expanding patent base across countries3 
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Figure 2: Analysis of Indian Patent Output 
 

• Analyzing the Report submitted by VK Gupta, during 1990-2007, Indian patent 
output was 26,250 patents wherein the patentees from industry sector contributed 
57% of the total patents, from university sector 5% and from the government sector 
21% of the total patents. Individual inventors contributed 17% of the total patents 
during this period.  

 
• The analysis indicates that the patenting activity of the government research 

institutes has broadly remained in the range of 20% - 30% of the total Indian 
patents.  Of the total patents obtained by the patentees from the industry sector 
(57% of the total patents), domestic Indian firms owned about 70% patents and 
Indian affiliates of foreign companies about 10% patents. Foreign firms jointly 
owned the remaining 20% of the patents, which were either with the Indian 
companies or with their affiliates in the country. The share of domestic Indian firms 
decreased from about 74% during 1990-1999 to about 57% during 2000-2007 while 
the share of foreign affiliates in India during the two periods, remained same as 
around 20%. In contrast, the share of joint patents between foreign companies and 
domestic Indian companies or foreign affiliates showed an increase from just 3% 
patents during 1990-1999, to about 23% of the total patents during 2000-2007. The 
foreign firms have played a positive role in the growth of Indian patenting activity 
wherein their joint patents with domestic Indian firms as well as with their affiliates 
have increased significantly. 

 
• Of the total patents obtained by Indian assignees during 1990-2007, about 15% 

patents were jointly owned by performers in industry, university or government 
sectors. The foreign firms were joint owners of patents largely with their own 
affiliates (88% patents) in comparison to the Indian companies (11% patents). Indian 
firms jointly owned just about 1% of these joint patents between themselves. The 



domestic industry had joint ownership of patents with Indian universities (42 
patents) and with government institutions (77 patents) during 2000-2007, which is a 
rise from 12 patents with universities and 4 patents with government institutions, 
respectively, during 1990-1999. Similarly, the joint ownership of patents between 
government institutions shows an increase (82 patents) during 2000-2007 over 4 
patents during 1990-1999. The joint ownership of patents between Indian 
universities was almost negligible 

 
1.3 Indian IP Regime – A SWOT Analysis 

 
 

Strength 
 
• IP Regime : Forward Looking for 

Collaboration 
• Potential to tap Scientific & 

Technology Professionals 

Weakness 
• Transparency in Patent 

Prosecution 
• Indian Corporation < 10 % IP 

filings 
• Individual Inventors/ MSMEs 

: Incentive to file 
• Cross Verification Systems 
• Pre grant system : Unforeseen 

Cost 

Opportunity 
 

• Outsourcing hub : R & D/ 
Design/ Knowledge Industry 

•  Potential for Cross Over  
:Emerging Breed of Scientific & 
Legal Professionals 

• Expanding Base of IP Expertise 

 Threat 
 

• Counterfeiting & Piracy 

 
• Analysis of Patent Outlook  

 
• Growth Trends : 90 % Foreign Corporations 
• Need Incentives for Domestic Companies to file more Patent Application 

 
 
 
 

 
 
 

 
 
 
 

      Figure 3: Patents filed: Growth Rate 
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RANK COUNTRY/ECONOMY SCORE 1 MEAN: 3.8 7

1 Singapore ...........................6.2
2 Sweden..............................6.1
3 Finland................................6.1
4 Switzerland ........................6.1
5 Austria................................6.1
6 Denmark ............................6.0
7 New Zealand......................6.0
8 Luxembourg.......................5.9
9 Netherlands........................5.8

10 France ................................5.8
11 Puerto Rico ........................5.8
12 Australia .............................5.8
13 Germany ............................5.7
14 Norway...............................5.7

5 United Arab Emirates.........5.6
16 Ireland ................................5.6
17 Iceland................................5.5
18 Canada ...............................5.5
19 United States .....................5.4
20 Japan..................................5.4
21 United Kingdom .................5.3
22 Belgium..............................5.3
23 Hong Kong SAR.................5.3
24 South Africa .......................5.2
25 Bahrain ...............................5.1
26 Oman .................................5.0
27 Taiwan, China.....................5.0
28 Barbados ............................4.9
29 Cyprus................................4.7
30 Jordan ................................4.7
31 Saudi Arabia .......................4.6
32 Namibia ..............................4.6
33 Portugal..............................4.6
34 Estonia ...............................4.6
35 Gambia, The.......................4.6
36 Qatar ..................................4.5
37 Malaysia .............................4.5
38 Slovenia..............................4.5
39 Malta ..................................4.4
40 Spain ..................................4.3
41 Korea, Rep. ........................4.2
42 Greece ...............................4.1
43 Tunisia ................................4.0
44 Israel ..................................4.0
45 China ..................................4.0
46 Czech Republic ..................4.0
47 Kuwait ................................4.0
48 Mauritius ............................4.0
49 Botswana ...........................3.9
50 Italy ....................................3.9
51 Brunei Darussalam.............3.9
52 Uruguay..............................3.9
53 Hungary..............................3.9
54 Azerbaijan...........................3.8
55 Panama ..............................3.8
56 Lithuania.............................3.8
57 Slovak Republic..................3.7
58 Egypt..................................3.7
59 Syria ...................................3.7
60 Latvia..................................3.6
61 India ...................................3.6
62 Zambia ...............................3.6
63 Sri Lanka ............................3.6
64 Poland ................................3.6
65 Chile ...................................3.6
66 Costa Rica..........................3.5
67 Indonesia............................3.5

RANK COUNTRY/ECONOMY SCORE 1 MEAN: 3.8 7

68 Croatia................................3.5
69 Jamaica ..............................3.5
70 Malawi ...............................3.4
71 Lesotho ..............................3.4
72 Romania .............................3.4
73 Montenegro .......................3.3
74 Ethiopia ..............................3.3
75 Senegal ..............................3.3
76 Burkina Faso ......................3.3
77 Thailand..............................3.3
78 Kazakhstan .........................3.2
79 Dominican Republic ...........3.2
80 Trinidad and Tobago ...........3.2
81 Mexico ...............................3.2
82 Libya...................................3.2
83 Mali ....................................3.2
84 Ghana.................................3.2
85 Tajikistan.............................3.1
86 Morocco.............................3.1
87 Kenya .................................3.1
88 Nigeria................................3.1
89 Tanzania..............................3.1
90 Honduras............................3.1
91 Macedonia, FYR.................3.1
92 Brazil ..................................3.0
93 Vietnam..............................3.0
94 Colombia ............................3.0
95 Pakistan..............................3.0
96 El Salvador .........................2.9
97 Benin..................................2.9
98 Philippines..........................2.9
99 Zimbabwe ..........................2.9

100 Georgia...............................2.8
101 Serbia .................................2.8
102 Russian Federation ............2.7
103 Cambodia ...........................2.7
104 Nicaragua ...........................2.7
105 Turkey.................................2.7
106 Timor-Leste ........................2.7
107 Armenia..............................2.7
108 Ukraine...............................2.6
109 Bulgaria ..............................2.6
110 Algeria ................................2.6
111 Nepal..................................2.6
112 Cameroon ..........................2.6
113 Madagascar........................2.6
114 Uganda...............................2.5
115 Guatemala..........................2.5
116 Peru....................................2.5
117 Argentina............................2.5
118 Mongolia ............................2.5
119 Mozambique ......................2.5
120 Albania ...............................2.5
121 Mauritania ..........................2.4
122 Kyrgyz Republic .................2.4
123 Guyana ...............................2.4
124 Bangladesh ........................2.4
125 Suriname............................2.3
126 Ecuador ..............................2.3
127 Chad...................................2.2
128 Paraguay ............................2.1
129 Côte d’Ivoire ......................2.1
130 Burundi...............................2.1
131 Bosnia and Herzegovina ....2.0
132 Venezuela...........................2.0
133 Bolivia.................................1.7

           Intellectual property protection
How would you rate intellectual property protection, including anti-counterfeiting measures, in your country? (1 = very weak; 7 = very 
strong)  |  2008–2009 weighted average

SOURCE: World Economic Forum, Executive Opinion Survey 2008, 2009



RANK COUNTRY/ECONOMY SCORE 1 MEAN: 3.8 7

1 Singapore ...........................6.3
2 Hong Kong SAR.................6.2
3 Sweden..............................6.2
4 New Zealand......................5.9
5 Qatar ..................................5.8
6 Denmark ............................5.7
7 Norway...............................5.7
8 Luxembourg.......................5.7
9 United Arab Emirates.........5.5

10 United Kingdom .................5.5
11 Netherlands........................5.4
12 Australia .............................5.4
13 Switzerland ........................5.3
14 Austria................................5.3
15 Finland................................5.2
16 Canada ...............................5.2
17 Germany ............................5.1
18 South Africa .......................5.1
19 Oman .................................5.0
20 Gambia, The.......................5.0
21 Iceland................................5.0
22 Barbados ............................5.0
23 Tunisia ................................4.9
24 Puerto Rico ........................4.9
25 Cyprus................................4.8
26 Chile ...................................4.8
27 France ................................4.8
28 Jordan ................................4.7
29 Namibia ..............................4.7
30 Ireland ................................4.7
31 Japan..................................4.6
32 Brunei Darussalam.............4.6
33 United States .....................4.6
34 Botswana ...........................4.5
35 Mauritius ............................4.5
36 Malaysia .............................4.4
37 India ...................................4.4
38 Kuwait ................................4.4
39 Egypt..................................4.3
40 Estonia ...............................4.2
41 Malta ..................................4.2
42 Thailand..............................4.1
43 China ..................................4.1
44 Israel ..................................4.1
45 Taiwan, China.....................4.1
46 Benin..................................4.1
47 Nigeria................................4.0
48 Belgium..............................4.0
49 Vietnam..............................4.0
50 Slovenia..............................4.0
51 Sri Lanka ............................3.9
52 Libya...................................3.9
53 Montenegro .......................3.9
54 Burkina Faso ......................3.9
55 Costa Rica..........................3.9
56 Trinidad and Tobago ...........3.9
57 Morocco.............................3.9
58 Saudi Arabia .......................3.8
59 Indonesia............................3.8
60 Tanzania..............................3.8
61 Azerbaijan...........................3.8
62 Korea, Rep. ........................3.8
63 Malawi ...............................3.7
64 Mali ....................................3.7
65 Zambia ...............................3.7
66 Ghana.................................3.7
67 Uruguay..............................3.6

RANK COUNTRY/ECONOMY SCORE 1 MEAN: 3.8 7

68 Spain ..................................3.6
69 Uganda...............................3.6
70 Albania ...............................3.6
71 Dominican Republic ...........3.5
72 Cambodia ...........................3.5
73 Jamaica ..............................3.5
74 Senegal ..............................3.5
75 Mozambique ......................3.5
76 Lithuania.............................3.5
77 Tajikistan.............................3.4
78 Ethiopia ..............................3.4
79 Bahrain ...............................3.4
80 Czech Republic ..................3.4
81 El Salvador .........................3.4
82 Kazakhstan .........................3.4
83 Turkey.................................3.3
84 Timor-Leste ........................3.3
85 Colombia ............................3.3
86 Algeria ................................3.3
87 Panama ..............................3.3
88 Cameroon ..........................3.3
89 Mauritania ..........................3.3
90 Greece ...............................3.2
91 Georgia...............................3.2
92 Macedonia, FYR.................3.2
93 Zimbabwe ..........................3.2
94 Mexico ...............................3.2
95 Brazil ..................................3.1
96 Guatemala..........................3.1
97 Latvia..................................3.1
98 Honduras............................3.1
99 Hungary..............................3.1

100 Peru....................................3.0
101 Burundi...............................3.0
102 Slovak Republic..................3.0
103 Pakistan..............................3.0
104 Bangladesh ........................3.0
105 Romania .............................2.9
106 Kenya .................................2.9
107 Portugal..............................2.9
108 Madagascar........................2.9
109 Russian Federation ............2.9
110 Syria ...................................2.8
111 Armenia..............................2.8
112 Suriname............................2.8
113 Chad...................................2.8
114 Poland ................................2.8
115 Côte d’Ivoire ......................2.8
116 Bulgaria ..............................2.8
117 Lesotho ..............................2.8
118 Nicaragua ...........................2.7
119 Ecuador ..............................2.7
120 Nepal..................................2.7
121 Mongolia ............................2.7
122 Guyana ...............................2.7
123 Philippines..........................2.7
124 Serbia .................................2.6
125 Kyrgyz Republic .................2.6
126 Croatia................................2.6
127 Argentina............................2.6
128 Italy ....................................2.5
129 Paraguay ............................2.4
130 Ukraine...............................2.3
131 Bolivia.................................2.2
132 Venezuela...........................2.0
133 Bosnia and Herzegovina ....1.8

            Efficiency of legal framework in settling disputes
How efficient is the legal framework in your country for private businesses in settling disputes? (1 = extremely inefficient; 7 = highly 
efficient)  |  2008–2009 weighted average

SOURCE: World Economic Forum, Executive Opinion Survey 2008, 2009



The Indian Patent System
The first legislation in India on patents was in 1856.This Act 
was modified in 1859 providing protection only to inventions 
and not for designs.  The Patent and Design Protection Act 
was passed in 1872 to include any new and original pattern to 
any substance or article of manufacture as an intellectual 
property.  The Indian Patent system was streamlined with the 
submission  of  the  report  of  Justice  N.Rajagopal  Ayyangar 
Committee  in  1959.This  report  recommended  major  changes 
which formed the basis for the subsequent enactments.
The present Act that replaced the earlier laws is the Patents 
[Amendment ]  Act,2005.Some of the special features of the 
Indian Patent Act5.
1.Protection of traditional Knowledge in the Patent System 
Section 3 of The Indian Patent [Amendment]  Act, 2002 enlists 
the inventions that cannot be patented. Section 3 [p] of the Act 
states  that  an  invention  which  in  effect,  is  traditional 
Knowledge  or  which  is  an  aggregation  or  duplication  of 
known  properties  of  traditionally  known  properties  of 
traditionally  known  component  or  components  …is  not  an 
invention within the meaning of the Act. 
This  provision  can  effectively  curb  misappropriation  and 
commercialisation of traditional Knowledge6. 
Pre Grant opposition.  This provisions has proved to be 
both a bane and boon depending entirely on its use and 
misuse.  The  present  structure  of  the  Pre-grant  and 
post grant procedure vide Sections 25[1] and 25[2] has 
been introduced in  the Patent Amendment Act,  2005. 
Section 25[1]  Where an application for a patent has 
been published but a patent has not been granted, any 
person may, in writing, represent by way of opposition 



to the Controller against the grant of patent., ……The 
person opposing the patent maybe any person ,he may 
not be a rival in trade ,he may oppose on public policy 
or  public  interest  or  on  issues  of  public  health, 
affordability of product at a reasonable rate. While 
there have been several cases of mischievous pre grant 
opposition  applications  to  dilate  the  grant  of  a 
deserving patent, the Madras High Court has affirmed 
that the denial of the statutory right to oppose at a 
pre  grant  stage  amounts  to  legal  infirmity  and  the 
grant of the patent is not legally sustainable. In the 
case  cited  below,  the  petitioners  were  registered 
societies  providing  support  to  people  living  with 
HIV/AIDS.  E-Hoffman  -La  Roche,  the  respondent,  a 
pharmaceutical company had applied for a patent, which 
was opposed by the petitioners. The petitioners were 
denied the right to make their representation and the 
patent was granted. This was brought to the notice of 
the High Court. The court did not go into the merits of 
the order granting the patent. The case was examined 
in the light of Section 25[1], which was incorporated in 
2005.  It  did  not  accept  the  argument  presented  on 
behalf of the respondent that the mere denial to hear 
does not become bad, unless the person who has been 
denied such proceeding proves that he has suffered a 
prejudice. It was contended that the petitioners did not 
suffer any loss as the right of post grant opposition is 
available  to  the  petitioners.  It  was  held  that  the 
denial of opportunity to hear the opposition makes the 
grant  of  the  patent  totally  null  and  is  not  an 
irregularity that can be cured. The remedy at the post 
grant stage cannot be equated with the remedy at the 
pre grant stage. The insufficiency of the opportunity of 



hearing at the pre grant stage cannot be made good by 
grant of opportunity at the post grant stage. Since the 
statute  has  given  remedy  at  both  stages  it  must  be 
available at both stages. One cannot be the substitute 
of another. An unfair trial cannot be cured by a fair 
appeal.  Indian  Network for  people  living  with  HIV/AIDS 
Versus Union of India7.

Evergreening of Patents: 
Section  3[d]  of  the  Indian  Patent  Act  has  received 
world  wide  acclaim  as  the  legal  provision  prevents 
"ever  greening"  by  prohibiting  the  patenting  of  new 
forms of  existing  pharmaceutical  substances that do 
not demonstrate significantly enhanced efficacy.  The 
saga of Novartis stretched for several years on the 
constitutionality and TRIPS compliance of Section 3[d] 
brings to light yet another controversial subject8. It 
relates to the jurisdiction of the IPAB.
IPAB The Intellectual Property  Appellate Board was 
constituted  on  September  15,2003  to  hear  and 
adjudicate  appeals  against  the  decision  of  the 
Registrar  under  the  Trade  Marks  Act,1999  and  the 
Indian Geographical  Indications  of  goods[Registration 
and Protection]Act,1999.The jurisdiction of the IPAB 
was extended to Patent Laws from 2007.An appeal may 
be made over  the decision of the Controller within 3 
months  from  the  date  of  the  decision,  order,  or 
direction as the case may be. 
Despite the trappings of a civil court, this is a small 
step as the jurisdiction of the Board is limited. Matters 
relating to infringement are left to the High Courts. 
There is an imminent need for a specialised court on 
Intellectual Property the subject being too complex 



and specialised. Appointment of expert’s panel to assist 
the  courts  as  reported  in  the  Indian  Patent  office 
website is a feeble attempt to handle complex IP issues 
in tune with the global requirements.
Attempts to stall the entry of generic drugs: Subversion of 
law.
The  clash  between  the  Patent  holder  and  the 
manufacturer  of  generic  version  of  the  patent  is 
inevitable.  The patent holder is  eager to exploit his 
invention to the total exclusion of others-vide Section 
48 of the Patent Act, while the generic manufacturer 
seeking license from the Drug Controller General of 
India to manufacture a drug is permitted on furnishing 
to the Licensing Authority that the medicine:
(i) Contains the constituent ingredients in therapeutic/
prophylactic  quantities  as  determined  in  relation  to 
the  claims  or  conditions  for  which  the  medicine  is 
recommended  for  use  or  claimed  to  be  useful
(ii) is safe for use under the conditions in which the 
formulation  for  administration  and  use  are 
recommended;
(iii)  is  stable  under  the  conditions  of  storage 
recommended;
(iv)  contains such ingredients and in  such quantities 
for which there is therapeutic justification;
The controversy that arises in such situations pertains 
to the extent of protection available to the patent 
holder to stall the entry of the generics. The courts 
have  reiterated  in  several  cases  that  the  patent 
holder is required to avoid speculative litigation and 
attempts to subvert  the laws was desisted  entailing 
heavy  penalty.  In  a  writ  filed  by  Bayer  Corporation 
against  the  generic  manufacturer  Cipla9,  Bayer 



submitted  that  the  drug  approval  process  and  the 
license issued by the Drug Controller General of India 
to a generic drug is subject to Section 48 of the Indian 
Patent  Act  and  that  a  license  to  the  generic 
manufacturer may be given only on the expiry of the 
patent term.  Bayer requested the Controller not to 
grant  license  to  the  generic  version  of  its  drug 
Soranib,  marketed as Nexavar,  as it  would impair  his 
exclusive  right  u/sec  48  by  virtue  of  which  it  can 
prevent  third  parties  from  manufacturing,  using, 
selling, offering for sale, or importing the patented 
product in India.
The Court held that the two enactment’s are separate-
The  Patent  Act  issues  grants  for  a  new  invention, 
herein  a  drug,  and  provides  exclusive  rights  for  a 
limited period to the patent holder. While the Drugs 
and  cosmetics  Act  provides  powers  to  the  Drug 
Controller of India to issue licenses after testing the 
safety of the product and on ensuring that the drug 
conforms to the therapeutic claims.
The  High  Court  expressed  its  displeasure  at  the 
attempts made by the petitioner to subvert the law and 
to  create  linkage  between  the  Patent  Act  and  the 
Drugs Act. The petitioner was penalised to the tune of 
6.75 lakhs and the proceeds were to be shared by Cipla 
and  the  Union  of  India.  The  Division  Bench  later 
reduced the penalty to one lakh.
Refusal of an injunction sought by the patent holder during 
the  course  of  a  suit  for  infringement  of  a  patent. 
Protection  of  the  generics  mainly  on  the  differential 
pricing of the drugs 

An apt illustration is the case of F.Hoffman-la Roche 



versus Cipla Limited10.
Roche the famous MNC held a patent for a drug known 
as  Erlotinib.  The  respondent  is  another  well-known 
pharma industry, the Cipla that launched the generic 
version.  Roche  sought   an  interim  injunction  to 
restrain the generic version in a suit for infringement 
of  its  patent.  The  High  court  refused  to  grant  the 
order. One of the reasons is based on the pricing of the 
drugs- the price of the generic pill is one third of the 
patent  drug.  While  the  patent  costs  Rs.  4,800  the 
generic pill is available for Rs 1,600 only. The court 
opined that it was in public interest that the generic is 
allowed to market its product for the benefit of the 
patients who require this drug and can afford only the 
generic  version.  The  intention  of  the  Court  may  be 
laudable  but  violates  the  spirit  of  the  Patent  Act 
which is primarily to encourage and permit an inventor 
to  exploit  his   work  without  any  interference.  The 
patent holder was browbeaten further by the Division 
Bench as the court imposed damages for suppressing 
material facts. And finally the Supreme Court dismissed 
the appeal and the matter is back to the trial court.
There  is  every  possibility  that  the  impact  of  such 
judgments  would  encourage  the  patent  holders  to 
resort  to  reverse  payments  to  block  the  entry  of 
generics,  as  such  anti  competitive  practices  are 
reported by the European Union in its Pharmaceutical 
Enquiry Report, 2009. 

Geographical indications
The most innocuous IP right granted in the category of 
geographical  Indications  has  become  equally 
controversial with legal wrangles spilling outside the 



country's boundaries.  

The  Geographical  Indications  of  goods  [Registration 
and  Protection]Act  1999  came  into  force  on  15 
September 200311. It has registered 106 goods of which 
Darjeeling  Tea  is  the  most  successful  entry.  Having 
ample resources, it has succeeded in protecting its GI 
tag  within  and  outside  India.  The  remarkable 
achievement of this GI is that it has gained entry in the 
GI  registry  of  EU,  UK,  Germany  and  is  protected  in 
several countries. 
 The  recent  entry  in  the  GI  Registry  that  sparked 
strong opposition is  the offerings [the laddu] in the 
richest  temple  in  the  world.  The  temple  of  Lord 
Venkateshwara is  the richest  temple situated  in  the 
State of Andhra Pradesh in India. [the author belongs 
to this State]. The annual budget of this temple in year 
2008-2009 is Rs.1,925 crores  and the money spent for 
preparing the offering is 60 crores while the revenue 
gained  from  the  sale  of  laddu’s  is  40  crores.  The 
offering to the Lord –the laddu-is a sweet ball made of 



chick  pea  flour  [called  besan]  mixed  with  ghee 
[clarified butter], sugar, assorted dry fruits and nuts 
with  flavouring  of  saffron  and  nutmeg.  The  Temple 
authorities -TTD Trust Board submitted its application 
for a GI tag to the laddu. The strong opposition to this 
application was directed to the following issues.
1. Is a GI an individual right or a community right?
Section  11  of  the  Act  clearly  states  that…“Any 
association   of  persons  or  producers  or  any 
Organisation or authority established by or under any 
law  for  the  time  being  in  force  representing  the 
interests  of  the  producers  of  the  concerned  goods 
who  are  desirous   of  registering  a  geographical 
indication  shall  apply  in  writing  to  the 
Registrar………..”  
It  was  argued  that  The  temple  Board  represents  a 
single entity -  this right as per the definition above 
being a community right cannot be claimed by a single 
entity.  This  contention  was  overruled  as  the  main 
objective  of  the  GI  is  to  identify  goods  of  a  given 
quality, reputation, or other charachteristics of such 
goods  that  can  be  attributable  to  its  geographical 
origin –the laddu was a special food product prepared 
by hereditary priests in a special kitchen for the past 
300  years  and  had  gained  reputation,  maintained 
specific  quality  and  characteristics  that  cannot  be 
claimed by any other.
2.  Can   the  laddu  be  identified  as  goods?-  goods  is 
defined in Section 2[f]as any agricultural, natural, or 
manufactured goods, or any goods of handicrafts, or 
of  industry,  and  includes  food  stuff.  Goods  are 
identified  as  marketable  commodities.  The  dispute  is 
that the laddu is primarily an offering to God, it is not 



prepared  to  be  sold.  The sanctity  of  the  product  is 
impinged as God nor the temple authorities can never 
be equated with a producer of goods. The definition of 
the 'Producer" [Section 2 [k] is ……..any person who 
trades  or  deals  in  such  production  ,exploitation, 
making or manufacturing ,as the case  may be ,of the 
goods. The justification for this argument is that the 
goods  were  produced  in  the  temple  so  the  temple 
authorities are the producers. The protests aired were 
that this GI tag will open floodgates with all temple 
authorities vying for the symbol. Now having gained the 
GI tag the temple authorities may even be tempted to 
hike the price of the prasadam which strictly speaking 
has to be given freely to the devotees.
The  legal  wrangles  in  the  area  of  geographical 
indications has spilled beyond regional boundaries as 
seen in the case of Pashmina shawls that are woven in 
India  as  well as in  Pakistan both claiming to be the 
original producers.  This is the not the solitary case 
the Basmati tag to a special variety of rice grain that is 
produced all over India and abroad is an issue that is 
now a transborder dispute that needs a bilateral or 
maybe a multilateral approach.

The  Protection  of  Plant  Varieties  and  Farmers  Rights  Act, 
200112.
India has adopted a sui generic system to protect plant 
varieties. This is a unique legislation  
a]  for the establishment of  an effective  system for 
protection of plant varieties,
b] to provide rights to farmers and plant breeders,
c] to encourage the development of new varieties of 
plants.



The three Right holders identified are
1. Farmers
2. Breeders
3. Community

1. Farmers
Section  2(k)  defines  a  farmer.A'farmer'  means  any 
person who—
(i)  cultivates  crops  either  by  cultivating  the  land 
himself; or
(ii)  cultivates  crops  by  directly  supervising  the 
cultivation of land through any other person; or
(iii) conserves and preserves, severally or jointly, with 
any person any wild species or traditional varieties or 
adds value to such wild species or traditional varieties 
through selection  and  identification  of  their  useful 
properties.
Farmers' variety
 Sec 2(l) "farmers' variety" means a variety which—
(i) has been traditionally cultivated and evolved by the 
farmers in their fields; or
(ii) is a wild relative or land race of a variety about 
which the farmers possess the common knowledge.
2. Breeders
Section  2[c]  "breeder"  means  a  person  or  group  of 
persons  or  a  farmer  or  group  of  farmers  or  any 
institution which has bred, evolved or developed any 
variety;
3. Rights of Communities
41. (1) Any person, group of persons (whether actively 
engaged  in  farming  or  not)  or  any  governmental  or 
non-governmental organisation may on behalf of any 
village or local community in India, file in any centre 



notified,  with  the  previous  approval  of  the  Central 
Government by the Authority in the Official  Gazette 
any  claim  attributable  to  the  contribution  of  the 
people of that village or local community as the case 
may be in the evolution of any variety for the purpose 
of staking a claim on behalf of such village or local 
community.
Protection of Plant varieties and Farmers Rights Authority. 
The Central Government was en powered to establish 
an authority known as Protection of Plant varieties 
and Farmers Rights Authority with an extensive Board 
of members drawn from various sectors The duty of the 
Board as provided in Section 8. (1) is to promote, by 
such measures as it thinks fit, the encouragement for 
the  development  of  new  varieties  of  plants  and  to 
protect the rights of the farmers and breeders.
Protection of Bio diversity has been of prime importance 
to India. The Biological Diversity Act, 200213 was enacted 
for  conservation of  biological  diversity,  sustainable 
use of its components and fair and equitable sharing of 
the  benefits  arising  out  of  the  use  of  biological 
resources,  knowledge  and  for  matters  connected 
therewith or incidental thereto.
The main objectives of the Act is
1. to Conserve  Biological diversity
2.  take  measures  for  sustainable  use  of  biological 
resources
3. provide fair and equitable sharing of benefits arising 
out of the utilisation of genetic resources.
4. to establish the National Bio diversity authority to 
a]advice the Central Government on matters relating 
to  the  conservation of  biodiversity   [b]  advice   the 
State  Governments  in  the  selection  of  areas  of 



biodiversity importance to be notified as heritage sites.
[c] on behalf of the Central Government may  take any 
measures  necessary   to   oppose   the   grant   of 
Intellectual  Property  Rights  in  any  country outside 
India  on  any  biological  resource  obtained  from 
India  or  knowledge associated with such biological 
resource which is derived from India.
The salient features of this Act include
Prohibition  on  transfer  of  Indian  genetic  material 
outside the country, without specific approval of the 
Indian Government;  
1.Prohibition  on  anyone  claiming  an  Intellectual 
Property Right (IPR), such as a patent, over biodiversity 
or related knowledge, without permission of the Indian 
Government; 
2.Regulation of collection and use of biodiversity by 
Indian  nationals,  while  exempting  local  communities 
from such restrictions;  
3.Measures for  sharing  of  benefits  from the use of 
biodiversity,  including  transfer  of  technology, 
monetary returns, joint Research & Development, joint 
IPR ownership, etc.;  
4.Measures to conserve and sustainably use biological 
resources,  including  habitat  and  species  protection, 
environmental  impact  assessments  (EIAs)  of  projects, 
integration of biodiversity into the plans, programmes, 
and policies of various departments/sectors; 
5.Provisions for local communities to have a say in the 
use of their resources and knowledge, and to charge 
fees for this; 
6.Protection of indigenous or traditional knowledge, 
through appropriate laws or other measures such as 
registration of such knowledge; 



7.Regulation  of  the  use  of  genetically  modified 
organisms; 
8.Setting up of National, State, and Local Biodiversity 
Funds, to be used to support conservation and benefit-
sharing; 
9.Setting  up  of  Biodiversity  Management  Committees 
(BMC) at local village level, State Biodiversity Boards 
(SBB)  at  state  level,  and  a  National  Biodiversity 
Authority (NBA).
Traditional Knowledge14

Protection  of  traditional  Knowledge  through  the 
Traditional  Knowledge  Digital  Library[TKDL]Database 
is   one  form  of  protecting  this  Knowledge.  The 
Government of India has allowed the EU patent offices 
to access the TKDL Database under a non disclosure 
agreement. The Knowledge Commission Report suggests 
that this information be given to other International 
Search  Authorities  to  prevent  misappropriation  and 
grant of 'wrong patents'.
In the absence of a separate legislation on traditional 
knowledge the State of  kerala initiated a  policy  on 
measures  to  protect  traditional  knowledge.The 
interesting  feature  of  this  State  policy  is  that  it 
recommends disclosure of the database and suggests 
benefit sharing of the knowledge.

Copyright Protection  
In India the first legislation on Copyrights was passed 
in the year 1914. It was in 1994 that major amendments 
were made15. Some highlights are
1.  Performer  rights  were  included-a  performer  is 
defined in Section 2[q] as including an actor, singer, 
musician,  dancer,  acrobat,  juggler,  conjurer,  snake 



charmer, a person delivering a lecture, or any other 
person who makes a performance. 
 It is interesting to note that a professor is equated to 
a  snake  charmer.  May  be  the  reason  is  that  they 
attract students and audience? 
The  other  important  addition  is  the  introduction  of 
Broadcasting Rights.
Registration of Copyright societies was permitted.
The copyright societies registered under this Act are
The Indian Phonographic Industry [IPI] is an association 
of  phonogram  producers  established  in  1936  .  They 
focus on public performances, broadcasting rights and 
sound  recording.  It  has  changed  its  name  to  Indian 
Music Industry16.



For cinematography and television films the society for 
Copyright regulation of `Indian producers for film and 
television [SCRIPT] has been registered.
The  Indian  Reprographic  Rights  Organisation  [IRRO] 
safeguards the interests of the owners of copyrights 
by issuing reprographic usage licenses as the statutory 
limit  for  reprography  of  copyrighted  works  is 
restricted to 20 copies of not more than 10% or one 
chapter of any publication17.
The Indian Performing Rights society for  musical  literary works 
protects the rights of composers, authors and publishers. It has 1780 
members. In its annual report it has claimed to have paid royalties to 
the tune of 21 crores to its domestic members and one crore to the 
International societies18.
Several amendments to the Indian Copy right are in the offing
The  present  law  provides  ownership  to  the  producer  of  a 
cinematography film. Now, the director can claim the ownership.
The term of protection is proposed to be extended from 60 to 70 
years.
As India has announced its willingness to accede to the WCT and 
WPPT, suitable amendments for copyright protection in the digital 
media have been suggested on those lines.
A very useful suggestion is the imposition of royalties to the original 
owner in cases of “version recording” of songs. This provision has a 
two-prong  benefit  as  this  adaptation  affects  both  moral  and 
economic rights of the owner.
The reporting of current events is not considered as fair use  any  
more.
The  remuneration  claimed  by  the  copyright  societies  is  also 
streamlined.
Remedies for infringement of copyrights
The  Indian  copyright  Act  provides  both  civil  and 
criminal remedies. Apart from these statutory remedies, 
several  States  have  taken  stringent  measures and 



copyright pirates  are  considered  as  criminals.  The 
States have separate legislation’s to handle piracy, for 
instance in the State of Maharashtra the legislation is 
named  as  The  Maharashtra  Prevention  of  Dangerous 
Activities of Slumlords, Bootleggers, Drug-Offenders, 
Dangerous Persons and Video pirates Act, 2009.
In Chennai it is The Tamil Nadu Prevention of Dangerous 
Activities of bootleggers, drug offenders, forest-offenders, 
goondas, immoral traffic offenders and slum grabbers and 
video  piracy  Act,  1982;  while  in  Karnataka  -  The 
Karnataka  Bootleggers,  Drug  Offenders,  Gamblers  and 
Goondas,  Immoral  traffickers  and  Slum-Grabbers 
(Prevention of  Dangerous Activities)  Bill,  2009 replaces 
the Karnataka Prevention of Dangerous Activities of Boot-
Leggers, Drug Offenders, Gamblers, Goondas,  Immoral 
Traffic Offenders and Slum Grabbers Act, 1985.

The  Indian  Design  Act  2000  has  made  suitable 
amendments to the earlier Design Act of 1911 and is in 
force,  while  The  Semi  Conductor  Integrated  Circuits 
-Layout  Design  Act,  200019, is  in  cold  storage.The  
legislation was drafted on the lines of the Treaty on 
Intellectual  Property  in  respect  of  Integrated  Circuits20  to  which 
India is a signatory.
Protection of databases, Confidential Information, and 
trade  secrets  are  included  in  the  regime  of 
Intellectual Property.
The National Innovation Act 2008 has introduced an 
elaborate  mechanism  for  protection  of  confidential 
information. Trade secret is however a right that needs 
self-regulation as the claim for breach of the right 
depends on the extent of measures taken to protect it. 



While reverse engineering a valid defence, it is only 
the  misappropriation  of  the  information  procured  by 
illegal means that entails penalty. There are several 
legislations  in  India  that  protect  confidential 
information-
Section  27  of  the  Indian  Contract  Act  permits 
restrictive  covenants  in  a  contract  not  necessarily 
contracts  of  employment that  prevent disclosure of 
information
The Information Technology Act, 2000 21

The  Indian  Copyright  Act  protects  original  literary, 
dramatic, musical, and artistic works. The definition of 
literary  works  Section  2[6]  includes  computer 
programs, tables and compilations including computer 
databases.
The  Credit  Information  Companies  (Regulation)  Act, 
200522  regulates  credit  information  available  in  a 
credit institution.

Competition Laws
They are antithesis to the concept of free trade. In a 
welfare State imposing restrictions on trade may not 
seem  conducive.  However  in  consonance  with  the 
Constitutional provisions to disallow concentration of 
economic  power  The  Competition  Act  2002,  received 
assent of the President on Jan 13, 2003, and yet has 
not come into force23.  The statement of objects and 
Reasons for the promulgation of the law pronounces 
that the enactment is a] to provide that the operation 
of  the  economic  system  does  not  result  in  the 
concentration  of  economic  power  to  the  common 
detriment,  b]  to  control  monopolies,  c]  to  prohibit 
monopolistic and restrictive trade practices. 



Trade marks Act 1999,came into force with effect from 
Sept.15,200324.
In the area of Trademarks- Ownership is granted for 
registered/ unregistered mark.
The acquisition of a trademark right in India is-

1. By registration
2. Prior and continuous use
3. Wide spread reputation and good will of the mark.

The Ownership right is acquired by use - in India, Sec 12 
permits  registration  of  a  mark  by  more  than  one 
proprietor by applying the doctrine of honest concurrent 
use.  A  Trademark  can  be  registered  which  is  either 
identical  or  nearly  identical  with  an  existing 
trademark only in case of honest concurrent use – this 
provision is in public interest and the determination of 
an honest use is a question of fact.
Law protects the vigilant Sec 33- states that where the 
proprietor of an earlier trademark has acquiesced for 
a continuous period of 5 years in the use of registered 
existing trademark only in case of honest concurrent 
use  –  this  provision  is  in  public  interest  and  the 
determination of an honest use is a question of fact,.
 Being  aware  of  that  use,  he  shall  no  longer  be 
entitled on the basis of the earlier trademark-

a) Apply for a declaration that the later trademark 
is invalid or 

b) To  oppose  to  use  of  the  later  trademark………
Unless  the  registration  of  the  later  trademark 
was not applied in good faith.

Notice to the public prior to registration of the mark. The 
registration  of  the  trademark  is  a  lengthy  process 
which  includes  advertisement  of  the  application 
before/after accepting the application for registration 



of the mark- this gives to the public an opportunity to 
oppose the registration.
Notice to the rival competitor-is a mandatory provision in 
the copyright/ trademark laws, when an applicant seeks 
to register his right. This is a striking feature of Indian 
Laws that is not available in other countries- Rule 16 
(3)  of  the  Copyright  Rules mandate  that  the  person 
applying  for  registration  shall  give  notice  of  his 
application  to  every  person  who  claims  or  has  any 
interest  on  the  subject  matter  of  the  copyright  or 
disputes the rights of the applicant to it. 
In  a  recent  case  The  Federation  of  the  registered 
Industries  of  India  versus  G.Keshavulu25.  The 
respondent  had  registered  under  the  copyright  Act, 
drawings of steel tubes as artistic works. In a country 
having  a  steel  tube  industries  with  a  manufacturing 
capacity of over 4 million tones per annum with 700 
organised sector companies an 600 units in the small 
sector  the  registration  had  a  direct  impact  as  the 
registered holder threatened the manufacturers and 
dealers  of  infringing  proceedings  for  misuse  of  the 
registered copyright. In the suit filed by the Federation 
of  Indian  Industries,  the  court  held  that  the 
registration  was  in  violation  of  the  mandatory 
provisions that require prior notice under Rule 16 (3) 
of the Copyright Rules [stated above] and under Sec 45 
of the Copyright Act, wherein it is stated … in respect 
of an artistic work which is used or is capable of being 
used  in  relation  to  any  goods,  an  application  shall 
include a statement to the effect that and shall be 
accompanied  by  a  certificate  from  the  Registrar  of 
Trademarks  that  no  trademark  identical  with  or 
deceptively  similar  to  such  artistic  work  has  been 



registered under that Act in the name of ,or that no 
application  has  been  made  under  that  Act  for  such 
registration by any person other than the applicant.  
Protection of trademarks in cybersquatting cases: The 
courts have in  several  cases applied  the traditional 
approach in the use of existing trademarks as domain 
names. The suffix .com is not taken into account while 
examining the infringement of trademarks. As seen in 
Oki Electric Industry Co Ltd versus Walton26. 
The guidelines laid down by the court was
1.The mere registration of a well-known trademark as 
a domain name can give rise to liability for passing off.
2. If the domain name owner uses its website to promote 
or offer goods or services that are confusingly similar 
to  those  offered  by  a  trademark  owner  with  prior 
rights, and the domain name and mark are confusingly 
similar, the trademark owner can bring an action for 
infringement  just  as  it  would  for  any  other  act  of 
infringement.
3.  The use of another party’s domain name is allowed 
where  the  domain  name itself  does  not  give  rise  to 
confusion.
It  is  unfortunate  that  India  has  not  availed,  the 
benefits  of  the  Madrid  Convention  or  the  Madrid 
Protocol. The delay is detrimental to the interests of 
the trademark owners in India.    

Conclusion
This  report  presents  birds  eye  view  of  the  major 
legislations in India on Intellectual Property. India has 
initiated many legislations.  Enforcement of the laws 
requires an effective executive, a constant monitoring 



mechanism and cooperation of the citizens. India is not 
complacent with its abundant traditional knowledge, 
the  talented  youth  have  taken  the  country  to  new 
heights.  The Global Competitiveness Report 2009 has 
placed  India  in  49th  position  in  the  Global 
Competitiveness  Index.  The main drawback lies  in  the 
fact  that  the Government  seems  to  drag  its  feet  in 
their plans to accede to important treaties –it is not a 
member  of  the  Madrid  Convention,  nor  the  Madrid 
Protocol. The Copyright Bill with suitable amendments 
to the Copyright Act is well drafted yet depends on the 
Government to move forward and become member of the 
WCT and the WPPT. The Trademarks Bill also awaits the 
decision  of  the  Government  to  accept  the  Madrid 
protocol.  There  is  an  imminent  need  to  avail  the 
opportunities  provided  by  the  International 
Agreements, and also streamline the national policies 
best  suited  to  its  regional  needs  and  protect  the 
interests of the State and its people at large.
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2009[3] Recent Arbitration Journal 349[Madras]. 



8. 
www.novartis.com/downloads/about_novartis/india_glivec_patent_
case_faq.pdf
9. Bayer versus Union of India and another WP[C]No 7833 of 2008 
Delhi High Court Order dated 7 Nov 2008.
10. 2008[37] PTC 71 Delhi.
11. www.patent office.nic.in/ipr/gi/gi_act.pdf
12. www.grain.org/brl_files/india-pvp-2001-en.pdf
13. www.envfor.nic.in/divisions/biodiv/act/bio_div_act_2002.doc
14.  http://www.tkdl.res.in/tkdl/langdefault/common/Abouttkdl.asp?
GL=Eng
15. http://copyright.gov.in/
16. http://www.pplindia.org
17. http://www.irro.in
18. http://www.iprs.org
19. http://www.mit.gov.in/default.aspx?id=322
20. http://www.wipo.int/clea/docs_new/pdf/en/in/in003en.pdf
21.  In  the  Chapter  IX.  PENALTIES ,  COMPENSATION AND 
ADJUDICATION  
Section 43 Penalty  and Compensation for  damage to  computer, 
computer system, etc (Amended in 2008) the penalty for a]illegal 
access to confidential information b]downloading any data without 
permission of the ownerc]introducing a contaminant d]disrupting 
the system, e]cause denial of access to any computer to the person 
authorized  to  access  f]assisting  in  any  illegal  act  of 
tampering,manipulating  any  computer 
system,f]destroying,deleting,diminishing  the  value,altering  the 
source code ,shall be liable to pay damages not exceeding one crore 
rupees.  The  Computer  Database"protected  in  this  Act  means  a 
representation  of  information,  knowledge,  facts,  concepts  or 
instructions in text, image, audio, video that are being prepared or 
have been prepared in a formalized manner or have been produced 
by  a  computer,  computer  system or  computer  network  and  are 
intended  for  use  in  a  computer,  computer  system or  computer 
network;  Section 43 A Compensation for failure to protect data. 



Where  a  body  corporate,  possessing,  dealing  or  handling  any 
sensitive personal data or information in a computer resource which 
it  owns,  controls  or  operates,  is  negligent  in  implementing and 
maintaining  reasonable  security  practices  and  procedures  and 
thereby causes wrongful loss or wrongful gain to any person, such 
body  corporate  shall  be  liable  to  pay  damages  by  way  of 
compensation, not exceeding five crore rupees, to the person so 
affected.  sensitive  personal  data  or  information"  means  such 
personal  information  as  may  be  prescribed  by  the  Central 
Government  in  consultation  with  such  professional  bodies  or 
associations as it may deem fit. 
22. The Credit Information Companies (Regulation) Act, 2005
regulates credit information available in a credit institution.
- Credit Institution is  defined as a banking company and including-
(i) a corresponding new bank, the State Bank of India, a subsidiary 
bank, a  co-operative bank, the National Bank and regional rural 
bank;
(ii) a non-banking financial company;
(iii) a public financial institution ;;
(iv) the financial corporation established by a State;
(v) the housing finance institution;
(vi) the companies engaged in the business of credit cards and other 
similar cards and companies dealing with distribution of credit in 
any  other  manner;  Credit  information  is  defined  as  "any 
information relating to
(i)  the  amounts  and  the  nature  of  loans  or  advances,  amounts 
outstanding under credit cards and other credit facilities granted or 
to be granted, by a credit institution to any borrower;
(ii) the nature of security taken or proposed to be taken by a credit 
institution  from  any  borrower  for  credit  facilities  granted  or 
proposed to be granted to him;
(iii) the guarantee furnished or any other non-fund based facility 
granted or proposed to be granted by a credit institution for any of 
its borrowers;
(iv) the creditworthiness of any borrower of a credit institution;



(iv)  any  other  matter  which  the  Reserve  Bank  may,  consider 
necessary for inclusion in the credit information to be collected and 
maintained by credit information companies, and,
specify, by notification, in this behalf;"
23. http://www.commonlii.org/in/legis/num_act/ca2002149
24. http://www.iprindia.net/ipr-laws/trade-mark.pdf
25. 2008[37]PTC 602 
26. 2008 [36]PTC 510
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